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S

PRESENTATION

The Rzkmmkiar Concordat between the Republic of Colombia and the Vatican
Signed in 1887 is here studied, by a Colombian protestant author, from a

historical and doctrinal point of view.

The frame of reference for analysis and evaluation of the Colombian experience
is iﬁ‘present study, the background and evolution of the traditional and modern
Roman Catholic thinking on Church-State Relations, Religious Liberty, etc.

Li{ IH‘ |;4' f !f-'f
Mr. Gonzalo Castillo C. has had the opportunity to make-resdsrches in the

Vatican Libraryy hafRasxsxexs in preparation for this volumq,which was presented
as Masterf%hesis in Sacred Theologys 2t Union Theological Seminarye in New York,
in April, 1962.

CIDOC Sondeos programem is pleased to present this volume as a valuable
background study for the understanding of the present state of
xeligxeugxkxxextyxinx@mioxkxa religious affairs in Colombia, where the

existence of and adherence to such a document plays an import nt role.

Junta de Directores

CIDOC Sondeos
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PREFACE

1.1 THE BEST WAY TO KILL A HORSE

\

\

\.hThe first thing that one sees in the landscape is a horse. For some rea-
\'son or other this horse is not what we want here.

Where there is another person involved, it is sometimes very difficult to
do as you wish about many things.

\1 (1) Where there are many people in the forest, there are also
many trees.

O L BPPVOPOEDEPBTSGEOONRNOD
4 PaSSBSIRPRITNSISSIOEQRISIOEQGSTCTO

4PN SOOPSOEONSSOEETOETDBRTSIE

Americans in partnership as members and officers of the mission." (A
Vision Becomes Flesh, Latin America Evangelist, p. 5) Other groups had
hired nationals as, say, evangelists, but it was quite another thing to
accept them into positions of equal status and function along with the
missionaries. The present general director of the mission clarified the
motive behind this policy when he wrote:

.1 (2) Neither is He honored by the inability of missionaries and
- nationals in many parts of the world to work together amicably in
a demonstration of that unity which God gives to those who stand
together on the level ground at the foot of the CrosSecesceccsces
ness on one side or the other cannot be the will of God. FENTON,

Horace L., Jr., Here We Stand, Latin America Evangelist,
September—QOctober, 1965, pe 6,7+

Do not use Ibid.. always write out the reference or quote.
Do not use a quote sign in a parenthesis for the name of an article.
| NEVER UNDERLINE WORDS.
\  In indented material, use one space between paragraphs (1 line only)

~Go thils far on first page.
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INTRODUCTION ﬂ:;fvmave éiféflififﬁl‘
f4 During the present century there has been relatively

little official Catholic teaching on Church-State relationsQ*) Severs
Papél vronouncements didg touch one or other asvect of the question,
mainly with the purvpose of defending the Church against the
totalitarien claims of certain States,or the pretensions of modern
ideologies. But there has not been any systematic teaching comparabl

! >
to that impressive body of doctrine produced by the Xgith Qentury

Popes, particularly by Leo XIII. Besides, the fevw i=mo—t=ai.
documents which have been issued on this iwpert=—<% subject of
Churchx3Tate relations during the recent decades, seem to depart
both in emphasis and in orientation, from the positions taken by
the great Pope who wmx wrote such encyclicals as "Immortale Defay
"Diuvturnum" and "Libertas Humanaﬁlj

This may be due, in part at least, to the obvious
fact that the context of the Church-State problem suffered radical
changes since the death of Leo xiii, in 1903. The sudden surge,
affer the Pirst World War, of new States with democratic forms of
government whose Bonstitutions e cuaranteed civil rights
including freedom for all religions, as 6%\was the case in the
¥xixzxx Weimar Reoublic, the new Poland, the Baltic btatesa?%reland;

to power

the rise/of various forms of totalitarianism, such as National
Socialism, PFascism and Communism; and the ranid polarization of
the world into two camps, particularly after the Second World War,
arohimportant developments which help us I®m undertand the few Papal
vpronouncements touching the political organization of States and

oxSu&£

the Church-State guestion,whi-eh—here—bocn—orst during the first

M Ma. w-thﬂ-

(*) The reader must re= ;nat the nresent thesis was wiitden
before Porne John XXIIT and the II Vatican Council.
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half of the ¥th ‘Entury. In his Encyclical Dilectissima Nobis

(Juneg 3, 19%3), addressed to the Spanish Bishops on the condition

—

of the Church in Spain, Pius xi emnhasized the)point that the Church
is never bound to one form of government as long as the divine
rights of God and of the christian consciences are duly safeguerded.

Piux xii, in his Christmas Message of 1944, On Democracy and Peace,

even though he did not align himself with any snecific form of
government, certainly not unconditionally with democracy, strongly
rejected 2all forms of absolutism, laying at the same time great
stress upon the individual "rights" and duties of the citizen, on
human dignity osnd the importance of civil equality. 1In the Message
the Pone reminded Catholics that "according to the teaching of
the Church it is not forbidden to prefer temperate, nonular forms
of government“g*) "Specially in our day", said the Pope, "when the
activity of the State is so vast and decisive, the democratic fornm
of government annears to many as a postulate of rmzxzm nature,
imposed by reason itself”™. 1In s»nite of his cautiomwsness about the
many rExIxX¥ verils that this form of government may entail, the Pove
realized that the call for democracy could not have any other
rdeoning "than to place the citizen ever more in the vnosition to
hold his own zmxXxmixwm personal opinion, to express it and to make it
*% )

Bwen More importent than the Christmas ivxessage of 1944
wasﬂgﬁe Address deliversd bw—-Riws—siid 0o the Nat10nal/&8§§§§ilon

prevail in a fashion conducive to the common good"(

I\
% (*) The Pope refers to Pope Leo §35a Encyclical Libertas, Juneg 20,
g”%iiﬂ 1888: "It is not forbidden to prefer temperate popular forms of
: government, without prejudice, however, to Catholic teaching on
the origin and use of authority..." Yal
(*%) Four Great Encyclicals of Pone Pius szi Deus Books, Paulist

Press, op. 194 ff.
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of Italian Jurists, on December 6, 1953. The Pove took advantage

of this occasion to discuss the completely new situation created by

the coming into being, after the Second World War, of a World Society
of Nations in which &hristiangwere in actual minority. 1t was myzxx
evident for the Pope that the Catholic Church must, somehow, rethink
the whole question of the status of minorities! And this was precisely
what the Pope attempted to do in his famous Address. In facing the
problem of "practical coexistence of vatholic communities with those
that are non—catholic"(*)the Pope discerned two basic issues. Ixx

Exxskxmas 6;:? about objective truth and the obligation of conscience

to follow what is true and good. On this point an international

{

community eould hardly establish any rule, or reach any\3§yeement.
<O , aﬁout the practical attitude to be assumed by different sovereign
States, and between each one of them and the international community,
with regard to religion and morality. About this latter question it

was conceivable that the International Society could reach agreements.
Having this concern in mind the Povpe laid down several norms waiebk wgre
of ?he utmost importance for the Church-State question. First, "lo
human authority, no 3tate, no community of Nations, whatever their
religious character, can give a positive command or positive zmihariz=zk:
authorigzation to teach or to do that which would be contrary to
religious truth or the moral good4Z£*’)The second had to &o with the
guestion whether "the free practice of religious or morsl beliefs that
is valid in one of the member-States" can be impeded in any other of
the member-States by State laws or coercive measures. The Pope answered

this second question in the negative because the reality of the world

X1l
(*) The Four Great Encyclicals of Pius xii, p. 214

(*%*) Idem., p. 215



showed that although "error and sin are in the world in great

—0 *
measure.. God permits them to exisfﬁzzl "Besides", he added, "the
duty to suppress moral and religious error cannot be an ultimate

norm of action. It must be subordinated to higher and more general

norms which, under certain circumstsnces, permit and may even make

it appear that the best choice for promoting the greater good is

the toleration of errorﬁzjf) The chief criterion to follow in this -
respect was to be, therefore, "the question of fact", i.e., the
promotion of the greater good, or the avoidance of greater evil

in specific circumstances.

With regard to Concordats the Pope affirmed that such documents
"are an exnression of the colzaboration™ between the two societies,

since the Church cannot approve, in theory, the complete separation
of the two powers. €&zx Besides, Concordats "must assure to the
Church a stable condition of right and of fact within the State®.
But they do not necessarily kxw® mean approval of the Catholic
Church, nor the granting to her of any special position of nrivilege
A Concordat, said the Pope, '"may signify and express approval, but
it may also set forth a simple tolerance according to those two
princinles which are the norm for the coexistence of the Church
and her faithful with the Civil power"s**;mmxmigﬁg%@t
have the right to exist, to be nropagated or activiated; and second,
) that the State's failure to %?pede error can be justified in the
interests of a higher good.( “

There is no doubt that Pius xii's Address involves a substantial
development in the doctrine of Church-State relations, one which
had been brewing within Catholicism for several decades and which
by the Pope reflects and expresses in his famous speech JToday, two
1/ 1w O Scuagt S s C T HQ UG T
L;\j (*) TUdem., o. 216

(*¥*) ~Idem., pp. 216-217, underlining in the original.
(*;*) Idem., p. 220
(& Idem., p. 217.

// Eufbifle: Fva colaole o ihnsils

— .
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schools of thought can be distinguished rather sharply among
contemporary Catholic writers on the matter of Church-State
relations. One group comprises the majority of canonists, and it
mai might be said to revresent the "traditionalist" position.

They start from the basic premise that the true religion can only
be one, and that this religion is the Catholic, Apostolic and
Roman keligion. Consequently, they drmv precise conclusions about
$he only tyve of Church-State relations which does full justice

to that presupvosition. #zx Their conkention ey find abundant
support both in the =ctual h@story of the Church(s relation with
the Civil power, as well as i Papal statements.zag The other
groun starts from an equally valid and fully orthodox principle,i.e.
that the act of faith has to be a free act. They trace the history
of this principle to the very beginings of Christianity, and claim
ihﬁix!!ﬁkx&xx&ng%z?iux to find support for their position even
in St. Augustine' ‘to whom are often traced the most traditionalist
views on the subject. It is the second trend that we will expound
at certain length in the present study, particularly in chapters
IT and III. It will provide us with a "modern" Catholic standpoint
from which to evaluate the Colombian Concordat and the type of
Church-3State relations embodied therein. But, before entering
fully in our study, it is necessary,first, to summarize the
"traditionalist? position.

According to this viewg**)the Church is a "perfect"
society endowed with legislative, executive and juridical powers.
So +%{1is| also]the State. But the Church is a supernatural society,
divinely instituted by Christ in order to lead the faithful to
sanctity and eternal life, and endowed with proper means to =E®XX
accomplish this task. The 3tate, on the contrary, is a natural
society, a response to human need. Its purpose is also a temporal
purpose, and its means are also human means. The Church is, thereifc
far suverior to the State, since the hierarchy of societies is

(*) Augustine said: "Man cannot believe otherwise than of his own
free wiliﬁ, quoted by Leo xiii, Immortale Dei, Paulist Press, p. 17.
(*¥*) c¢f., for instance, Alfredo Cardinal Ottaviani, Institutiones
Juris Publici Ecclesiastici, ed. 4a, Romae, 1936; Micniels, G.,

O.M. cep., Principia Generalia, 1942; Iung, Nicholas, Le Droit
Publique de 1'Eglise, Paris, 1948. =}




determined by the relative nobility of their respective ends.

And a system of Church*State relations must be founded upon the
recognition of this superiority, and mm it must entail, therefore,
the subordination of the State to the Church. Such subordination
is not direct, but indirect) i.e., first, that the State must be

an indirect cause of the Church's security; second, that the State
must be subordinate to the Church when its temporal concerns
become spiritual (i.e., church property); and third, that the State
must submit to theff the teaching of the Church in those "mixed
matters" which pertain to both societies (i.e., marriage, education,
et.al.). Within the context of these presuppositions, what are

the duties that the State owes to the Church in a Catholic Gountry ?
The answer should be obvious. "If there is only one true religion,
and if its possession is the most important good in lifeg for States

as well as individuals, then the public profession, protection and
promotion of this religion, and the legal prohibition of all direct
assaults upon it, become one of the most obvious and fundamental
duties of the State. For it is the business of the State to safe-
guard and promote human welfare in all departments of life"g* In
short, according to this view, the tyne of Church-State relation
wvhich does full justice to the divine nature m® and mission of the
Church is an alliance *w=z between the two powers, in which the
duties of the State could be summarized as follows: 1. To profess
publicly the Catholic faith, 2. To grant full freedom to the
ecclesiastical society, in n&fﬁ peding its sanctifying work,
3, to remove impediments to the work of the Church, and 4) to make
available to the Church its coercive power for the enforcement of
its discipline upon‘its subjects, since sometimes spiritual
punishments are not sufficient. As a natural corollary, the Catholi
State shall not grant full liberty to dissident sects, certainly '
not the liberty to express their views publicly or spread their
errors. Such abuses of freedom would be an offense to the tmwth, a
danger to national unity, a menace to the Catholic faithful, and a
crime against the common good.

This position is often called the "thesis" of Catholicism,
that is, the full application of its principles, which can only

(*) Ryan and Boland, Catholic Princivples of politics, the Macmillan

Company, New York, p. 319.
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occur in a completely Batholic State. When the "thesis" cannot be
achi=ved, the Church can accept the "hyvothesis", mx(subordinate or
secondary thesis), for example in cases like the following: 1l. in
Catholic countries where many é&i%&ﬁiﬁﬁx though baptized, do not
practicef mrxmhrrmxwz and where serious or violent reactions would

take place if the “thesis" were applied in all its vigor; 2. in
religiously pluralistic societies; and 3. in countries where the rulers
are not Catholic. When these unfortwmate conditions exist the Church
demands only the right to preach, to guide and rule the baptized, to
adninister the sacraments, to organize private and public worship, ad
to possess property necessary for the attainment of her ends. JIn these
situations the State can tolerate dissident sects for the sake of
avoding greater evils, not because of any matter 8£ principle, mrxon
nor on account of any "merits" of the non-catholic opinions in themselve
or eny "rithts" kexwrzriimsxorrmrrzkax of dissidents to practice or

propagate their errors. In short, where unity of religious vpractice
exists the State cannot, under any vnretext, introduce freedom of worshir

because this would tantamount to the betrayal of its own natural task,
ma which is the promotion of the common good; but where there is no
religious unity then force should not be used to achieve it. This
tolerance, however, must remain civil and juridical, never religious

or ideological.
An obvious objection to thQI "thesis-hypothesis" position
is dealt with bﬁ Cardinal Ottaviani in the follewing Xzrx®¥ manner:

"Sometimes the following criticism is directed, against us: 'you
maintain two principles, two different standaml¢ of action,
. according to your own convenience. In %¥h®m a Catholic country
| you maintain the ideal of the confessional State, on which it
| is laid the duty of protecting the Catholic religion and it
| alone. When you are in the minority, you claim the right to
toleration, or even to the equality of all religions before
the law. That means two weights and two measures, a real
| xumcuxsisismwmey inconsistency that is embarrassing, and from which
Catholics who take account of the present development of
civilization would rather gladly be free."

To which Cardinal Ottaviani himself retorts:

"Why yes ! Exactly so ! Two weights and two measures —-
| one for truth, and the other for error". (*)g

/ﬁOther serious difficulties, which cannot be dlsnosed of as quickly as

the preceding wx one, become apparent in or study of the Colombian
Concordat, a document which fully incorporates the “"traditionalist"

vosition that we have described.

(*) Doveri dello Stato Cattolico verso la Religione, Roma, 1953,

oD. 19-20 . Grsaes FaslafTmm {-u»_ 2o WM THallann vensin,
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Ch% ter I: THE COLOMBIAN CONCORDAT
: gt
v

V
“— The "Concordat" currently regulating the relations between

/'/

>
-

the Holy See and the Revublic of Colombis is one of the documents
of its kind which best incorporate the Catholic doctrine on Church-
State Relations, as 1t was understood and formulated by the nine-
teenth-century papacy. It was first signed in 1887. During its
elghty years of existence 1t has suffered only minor revislons,
none of them, however, affecting in any way the substance of the

1(1)

the most long-lasting treatlies in the whole history of international

treaty. Thus, the Colomblan Concordat has proved to be one of

relations of modern times. Today, however, 1t is being serlously

SW,\,@M "Q)[t has been supplemented, however, with several Conven-

ions, One of such additional agroements was signed in 1892 dealing
wWIth the prerogatives of the clergy ("fuero eclesiastico), the ad-
ministration of cemeteries, and the civil registry of citizens,
Similar Conventions have been signed at different times and for
definite periods by direct agreement between well-disposed Colombian
presidents and the Pope, but without the avproval of the Colombian
parliament. This has been done on the basis of Art. 31 of the Con-
cordat i1tself which states that "Agreements between the Holy See and
the Government of Colombia for the encouragement of Catholic missions
among the barbarian tribes willl not require the subsequent approval
of Congress,” Rven though the Constitutionality of this article, and
of the entlire Concordat for that matter, has been challenged several
times, the Conventions signed on its authority have been respected
and cofdsistently enforced by all administrations. The most striking
of such Conventions is the one signed in 1953 between Pope Plus XII
and the Actling President of Colombla, Roberto Urdaneta-Arbeleez,
entitled YConvencion sobre Misiones' which in vractice sets apart
about two thirds of the entire national territory, and pnlaces them
under the trusteeship of the Church. (The officlal text of the
Convention is found Iin Raccolts di Concordati su Materie
Fecclesiastiche tra la Santa Sede g_;g_Autorita_Uivili, a cura de
Angglo)Mercati,-TTpografia Poligotta Vaticana, 1954, Vol. II, ppn.
79" 3.

-1+
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challenged, The strong and invigorating new winds which have

been blowing for a couple of decades through almost every corri-
dor of the Church's imposing structure, are bringing in fresh in-
slghts and new approaches to old Catholic themes, and are bound to
éffect the entire Church-State questlion, probably the most charac-
teristic and controverslial of 81l 1ssues having to do with the

Church's relation to soclety. Thie—has—alraady haogun to.talks

.....

To make the case for this change 1s not, however, the pur-

po3ss of thils paver. Our aim is nelther polemical nor volitical.
=

We simply attempt here to analyse snd clarify the Colcmbian

Concordat, both In 1ts conceptual basis as well as 1n some of its

practlical implications for Colomblan society. In doing this we

e,

—_—

willleniirelyliggy_on outstanding Cathollc exegetes and commenta-
tors of the Treaty. Before the analysis of the text itself, we
will first look historically at the Colomblan situation which

produced it.

SowDEVN

1/21 )~



Historical Antecedents

/3

The Iberian Kings, culture and Relligion that consummated
the conquest of America, were emphatically Catholic., The long
struggle with Islam had contributed to this temper. The Iberian
people had fought for their land for elght centuries not only
with the ideal of obtalning politlical freedom but, mainly, having
in mind the higher aim of safeguarding the Christian trsditions.
The discovery of Americs, an event which occurred when military
triumph over the Moors had been assured, was received as a prize
for their fidelity to Christ, It was looked upon as an indication
of Providence that the Iberian nations were to be the champions
of the True Faith in all Europe, s large part of which had become,
by the time, heretical, To begin a crusade in the interesats of
Holy Faith would require material resources which did not exist
In the Peninsula. God, therefore, who provides everything to His
faithful servants, had given them an entire continent that would
prove to be a perennial fountaln of gold,
AL

Spanish Catholicism was, in the sixteenth ‘e¢entury, largely /.
independent of |[Rome. It was, to be sure, emphatically orthodox in
doctrine and in full communion with Rome, but it was also much
more Spanlsh than Roman., The Crown had insisted on controlling
the Church and had succeeded in getting from Rome a series of Papal
grants, privileges and concessions, known collectively with the
name of Royal Patronage (Patroﬁato Real), It originated in the
Bull "Inter Caeterﬁib/of March 2, 1493, by which the Pontiff

CorDs>

9% V3
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Alexander VI gave to the Catholic Kings, Ferdinand and Issbel,"all
continents and islands discovered and to be discovered towards the
West and the South". . .but enjoining them at the seme time to
/"d1spatch to the said mainlands and islands honest and God-fesring
«to instruct the natives and lnhabitants in the Christien
\Faith."z L;ter, the same Pontiff granted to the Crown the collec-
tion of the tithea in the new territories with the understanding
that the Monarchs, on their part, would support the future churches,
provide for the proner sustenance of the clergy, and foster divine
worship.3( Finally, Julius II favored the Kings with the right to
establish new ecclesiastical foundations, and to sppolnt successors
to vacant ecclesiasticel offices and dignities.h( All this meant in
fact the full 1identification of the Church with the Crown and for
all practical purposes the domination of the former by the latter,
So much so, that both in Spain and in the Colonieé Papal decrees
could be published only with the consent of the Monarch, and no
priest could go from the mother country to the colonies without the
aporoval of the government. This was not, however, without reward

for the Church., The Crown supported the Church with financlal sub-

sidies and compelled submission of the natives to the religious

2Quoted from: Anne Fremantle (ed,), The Papal Encyclicals
in Their Historical Context, a Mentor Book (New York: The New
Kmerican Library, 1956), p. 79.

3Cf. Bull, "Fximiase devotionis sincerites," in Francisco
J. Hernandez, S. J., Colleccion de documentos eclesiasticos, 1879,
p. 20,

L

Bull "Universalls Reclesiae Yurisdictionis", idem.,
Pe 24
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authoritlies, The enemies of the Church were generally denied ad-
mission to the colonies. The Spanish Inquisition was established
in Peru and Mexico in 1570, and in Cartagena, Colombia, in 1610.
It took upon 1tself the responsibllity of keeping the ground clear
of heresy and of all religious and intellsectual influences opposed
to orthodox Catholic doctrine.s;%wggz’bhurch, in return, blasted
the enemies of the Crown with the most severe punishment, excommu-
nication, This close partnsrship lasted during the whole colonial
period,

In the long run this marriage of the Sword and the Crosas
proved to be fatal for the future of the Church in Latin America,
The wars of independence precipitated the crisis which had been
latent in such an abnormal relstionship. Many Bishops and other

ecclesiesstics 1dentified themselves so closely with the interests

|

oY
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~*On the power of the Inquisition in Spanish Americas, Cf.
Henry C, Lea, The Inquisition in the Spanish Dependencies, (New
York, 1908.) A vivid account 1s elso given by Jean Plaidy, The
End of the Spanish Inquisition (London, 1962,) The Mexican
writer Justo Sierra in his book Evolucioch polf%ica del pueblo
Mexicano, writea about the role of the Inquisition in Latin
Kmerica: "Felipe II tuvo empefic en fundar en toda regles 1la
Inquisicion en su Nueva Espaffa; era el complemento indispensable
de su obra polftica y religlosa; el mundo nuevo debfa vivir por
medio de alslamientos interiores y exteriores, la Inquisicion
ten{a por objeto mantener a toda costa esta pol{tica; era en el
orden mental y religloso, lo que los Consejos de sslubridad
modernos son en materla de higlene; las i1deas eran los microblos,
los gérmenes de muerte de que habfa que defenderse. Y figurémonos
un grupo de gobernantes para quienes las epldemias espirituales
eran de trascendencis infinitamente mayor que las ffsicas (lo

que era clerto) y entonces 1la Inquisiciéh queds expllicada, no
absuelta., . ." (Universidad Nacional Autfnoma de México: 1948),
pp . 90-91 [

48 L " A
Coanan . L \' teL LS e Q_O Gt S8l C Uy ipe—
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of the Spanish Crown that when its defeat was consummated they
abandoned their dioceses and returned to their mother-country,
leaving behind thousands of people spiritually abandoned in mo-
ments when they needed most thelr spilritual care. ;J:A;orst was,
‘however, that this situation continued for several decades be-
cause of the reluctance of the Holy See to recognize the 1ndepqnd-
ence of the new Republic and its consequent impossibility to

appolnt successors to vacant eniscopal Sees, a right which,

T
according to the Patronage, belonged to the Spanish Crown.“j‘fﬂ

) 6

ISuch was the case, for instance, with Sslvador, Obispo
de Popayan, who in & letter to General Bolivar, on June 75 1822,
requested a passport to return to his country--Spain--"because of
powerful reasons of conscience and politics." The Bishop asked
for Bolivar's sympathy with his "virtue of being faithful and loysal
to his own nation" and announced that he had already presented his
resignation "to the Spanish Courts," Bolivar wrote to him a remark-
able admonition, April 10, 1823, in which he said: "I dare to think
that you, most 1llustrious Sir, far from following the course of
your religlious career according to your duty, are obviously going
away from 1t, abandoning the Church that the heavens have entrusted
to you because of political reasons in no way connected with the
Lord's vineyard." Secret Vatlican Archives, Secretary of S3tate,
"Affarl d'America," 18029, Rub., 279, Busta 592, Fasc. 50.

The situation was such that the Colomblan minister of
Foreign Relations, Dn. Pedro Gual, wrote to the Holy See'a Secre-
tary of State the [19kigwe#-Jund, 1823: "for over twelve years the
Catholic Church of Colombia finds itself in a most palnful orphan-
hood, being as it is deprived from any comunication with the Vicar
of Christ on esrth. « ." Not until four years later, however,
were the first asppointment of bishops announced by the Holy See,
and this becauss of the insiatence of the Colomblan Government.
Such 1insistence reached the point where the above mentioned
Minlister of Forelgn Relations threatened the Holy See with de-
sisting from any attempt to maintain relation with Rome and even
declared that "the Church of Colombia," if not promptly given
apiritual essistance, "shall find within i1tself the remedy to its
situation," (Secret Vatican Archives, idem.) Various segments of
the Church, in fact, attempted in several occasions to separate
themselves from Rome, establlishing schlismatic Churches., This in
fact happened, for exampnle, in the Socorro Province, where a loecal
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It 1s against this background that we can understand the
fact that all the early Constitutions of La Nueva Granada
(Colombia) or of its Provinces, explicitly stated the desire to
establish diplomatic relations with the Holy See., To initilate
such relations was considered of utmost importance for two reasons,
Firstly, as a token of international recognition of the nation's
independence, and secondly, as a means to obtain official confir-
mation from the Holy See of the Republic's right to inherit the
Spanish Patronage.%ﬁwﬂu*-

This latter concern, in fact, was to be present at all sube
sequent Asseomblies and Congresses of the newly born Republic, be=-
coming the source of heated debates, In the Congress of 182}, the
following law was approved:

Art, 1. The Republic of Colombia should continue in the
exerclise of the right of Patronage which the

\ Snanlsh Kings had over the metropolitan Churches,
Cathedrals and Parishes on this side of America.

4\ Art., 2. It 1s a duty of the Republic of Colombla and of

L its Government, to sustsin thls right and te de-

\ mand from the Apostolic See that nothing be $
changed or Introduced-at thls respect;%ﬁ?ﬂhis L

Jun appointed Mgr. Andres Marla Rosillo as Bishop of their dio-
ces, Cf., Juan A. Eguren, S. J., El derecho Concordatorio
Colombisno, (Bogot&: Pontificia Universidad Javeriana, 1960),

P. 45,

4 wg“"’(é) 8The constitution of the Province of Cundinamarca, 1811,
expressed the common desire: "to establish direct correspondence
with the Holy See 1n order to negotiate a Concordat, and the con-
tinuation of the Patronage which the Government has wlth regard to
the Churches of thesg dominions.," The same was expressed in the
Federal Act of Novvﬁgﬁpﬁ, 1811, and the Decree of the Flectoral
College of Cundinsmarca, July 24, 1813, Juan A. Eguren, S. J.,
El Derecho Concordatorio Colombiano (Bogota, 1960), p. }5.

|
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principle the executive power wlll celebrate a

Concordat with His Holiness so that this prero
gative be forever assured to the Republic. . .

2

The Hol; See, however, was not willing to move in this
direction, and when 1t finally asgreed to make certaln concessions,
1t 41d so in a most cautious and slow manner, It did accept, for
Instance, the nominati%Ps 1?r bishops sent in by the government_of
the Nueva GranadaloéggiTi;\was careful never to recognize openly
the prerogatives claimed, as a right, by the new Republic. With
the appointment of bishops, however, the Patronage of the Church
in America was definltely dlssoclated from the Spanish Crown.

Ittook twenty-five vears asfter the declaration of 1inde-
pendence before the Holy See offlclally recognized the New Granada
as a sovereign nation.ll( Only then was the Colomblan remresenta-
tive before the Vatlcan admitted Into the Papel States after eleven

o (F= 8
vears of rather humiliating wait.l o Ig the same year (1835) the
Pope sent to Bogota his Internuncioc, Mgr. Gaetano Baluffl, who pre-

sented hils Credentials to the Colombian government on January 22nd{'

9Juan Pablo Restrepo, La Iglesia y el Estado en Colombla
(Londres, 1885), pp. 147, 148,

ﬁ@ng“J(% 10On Feb{V 2884, 1827, Pope Leo XII, in a motu propio,
appointed Archbishop of Bogota and Caracas, Sres. Fernando ..aicedo
y Florez and Ramon Ignacilo Mendez, respectively, and new blshops to
the dioceses of Santa Marta and Antioqulsa,

11

ufxtgj 12

W %

In 1835, by Pope Gregory XVI,

The Colombian Commisslioner, Dn. Ignaclc Sanchez de
Tejada, had arrived in Rome in 1823, Because of complaints of the
Spanish Ambassador, however, he had been requested to leave the
Holy City, first to Bologna and then to Firenze. (Information
taken)from the Vatican Archives, Vatican Secretery of State,

ibid,
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1837. Officlal diplomatic relations between the two sovereignties,
State and Church, were thus formally initiated,

The period between 1837, the srrival of Mgr. Baluffi, and
1887, when the Concordat was finally approved, is characterized by
a most tense and precarious pattern of relations between the two
powers, The positions were roughly the following: the State, on
the one =21de, supported by the "liberal" political lesders, claimed
the right of the Republic to inherit the Spanish Patronage and

o T
hence to piemiwata the Church. The Church, on the other side,
supported by the "conservative" political leaders, endeavoured to
retein as many privileges associated with the Patronage as possible
while at the same time rejecting 2ll forms of domination or control
of the Church by the State. The conflict was nourished by the
contemporary bitter struggles golng on in Latin EBurope between the
clericalist and the anti-clericalist movements,

In the course of the quarrel several attemots were made to
reach a compromise, One of such attemptg was the Project of
Concordat drafted by Mgr. Baluffi, the first Vatican™ Internuncio
In Bogota. In this project Mgr. Baluffi proposeg%ggs Holiness,
firstly, 6 give to the State the right to appoint Bishops,
Chapters and priests; secondly, to grant to the government two-
ninths of the tithes as well as the benefits known as "medias
anatas" and the bishops' possessions after their death. All this g
In conformity to what had been the practice with the Spanish Crown.
On the other hand, the Church would preserve its absolute liberty
to ordain bishops, to judge without interference over all internal

ecclesiastical matters, to have convents and seminarles, and to
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carry on a8ll its educational and evangellstic work in full free-
dom. The government would contribute towards the sustenance of the
bishops and the support of mlssionary work among the Indlan tribes,

ronatley yovd
In the Universities and schools only books "of~good'm2pal‘and not
contrary to the Catholic religion" would be Qﬁ&égf.IBUﬁm;&Qhe docu=-
ments of this year, preserved Iln the Vatican Archives, no evidence
is found that this project of Concordat ever received any consider-
ation., Apparently no answer whatsocever was given to it.lh(

All efforts towasrds a mutual understanding failed and the
tension between the two powers continued to mount, Relations be-
came more and more precarious., The crisis reached 1ts peak during
the liberal administration of President Tomas Cipriasno de Mosquersa.
In a discourse to the Congress (1849), the President explained that
i1f the Stete was going to protect and suppcrt the Catholic Religion
it was also its right to inspect and supervise the finances and
oroperties of the Church. If this was not accepted the Government
should give up 8ll rights to Patronage and declare the full sepa-
ration of Church and Sfate. This solution was finally enacted and

incorvorated in a new Constitution approved by the Congress the”

0/ -

! (\f 13The project of Concordat was sent by Mgr., Baluffi to the
Card{" Secretary of State the—htk—of July4 1837. It 1s preserved
in the Secret Vatlcan Archlives: Affarid d'Americs, Rubrica 279,
year 1837, number 68.694 of protocol. A full reproduction of the
text 1s found in Gabrlel de Ibarra, 0.F.M,, El Concordato de
Colombia (Bogota, 1941), pp. 246 ff, T

lhThe author of this paper had the privilege of having
accese to the Archives by kind permission of the Secretary of
State of the Vatican, during the first semester of 1961,



-23gtof May?JIBSB.

The reaction of the clergy to thls measure was immediate
and violent, 1In several parte of the country the bishops insti-
gated the people to revolt and the situation threatened to develop
into 8 real civil war, The national government finally dominated
the situation and responded with strong measures to curb the
Church, including expropiation of many ecclesiastical properties,
and the supervision of all religious work., Those ecclesiastics
who, like the Archbishop of Bogota, refused to submit to the new
laws were imprisoned or expatriested, This sltuation lasted almost
twenty-five years until the election of General Trujillo to the
presidency, in 1878, The new President manifested immediately his.
desire to have the situation changed and he himself laid down the
basis for the complete reversal of things whlich was to be reallzed
by his successor, Presidentlﬁafael Nuffez .,

It wes obvious, 1ndéed, that somehow the situation had to
change. The religious fight had monopolized all the attention of
the State, The belligerent attitude of the clergy on the one side,
and the extreme represslve measures of the antl-clericalist governw
ment on the other, had made any sound work of nation-building, E::kuiﬁub
educatlion,impossible, The rellgious quarrel had effectively and
traglecally impaired all serious planning towsrds the common wel-
fare, divided the stfength of the natlob, and created antagonisms
which are by no means completely eradiceted today. In the course
of the quarrel 1t became progressively clearer that without the
cooperation of the Clergy all efforts to organlize and strengthen

the political institutions of the country were ccndemned in advance
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to failure.

Nobody realized this more than Presldent Nunez, His maln
political concern became, therefore, to settle the religious iIssue
in such a way as to placate the Church and gailn 1ts support, To
-this end he summoned an Assembly composed of eighteen representa-
tives picked up by the governments of the Provinces and charged
with the task of drafting & new Constitution which was to replace
that of 1853. The job was quickly done. .In the New Political
Chart (1886) the Catholic Religion was declared "the Religion of
the Country" and, therefors, "an essential element of the socilal
order." The government declared it to be its duty "to protect the
Catholic Religion" and to guarantee to it "the full enjoyment of

' FEducation, according to the new

1ts rigzhts and prerogatlives,'
Constitution, was to be "organized and directed according to the

bellefs and practices of the Cathollc Religion," On this consti-
tutional basis, itself a victory for the Church, negotiations were
started towards the establishment of & stable pattern of relations
with the Holy See. For such an enterprise the Church was, during
these years, exceptlonally well prepared, Pope Leo XIII, in psar-
ticular, had given rigorous formulation to the Catholic "doctrine"

of Church-~3tate relations in s famous trilogy of Fncyclicals:

Diuturnum, "On Civil Government” (1881); Immortale Dei, "On the

Christlan Constitution of States" (188%5); and Libertas Humanas,

"On Human Liberty" (1888).! The polemic character of these docu-

1

l

nents was the reflection of the bitter confrcntation between a
militant Papacy and the liberal elites of the Latin countries of

Europe, violently anticlericsl and agnostic. The negotiations with
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the Colombian government culminated in the Concordat, signed on
| December 31g4, 1887, which is an almost perfect embodiment of the
15.5-"*21“'
papal doctrine, Our analysis of its text will be done 1In twc

parts. The first has to do with the basic princlples contained

In the first four articles of the Concordat, which are the concep-
tual basis of the entire document., The second part will deal with

some of the practical implications, as they asppear in articles S

to 33, which have proved of crucial importsnce for Colombian

society in the course of the/odéZ?ight years of "Concordatarian

esp——————

relations” with the Vatican,

].ifg- BASIC PRINCIPLES,.

,,-»-m—*"/

'The Roman Catholic, Apostclic Religion 13 the religion of
Colombia; the public powers recognlze 1t as an essentlal
element of the soclal corder; and they are bound to nrotect
fuf’ it and to enforce resvoct for it and for its minlsters,
5%»6 “J@ leaving to it at the same time the full enjoyment of its
rights snd prerogatives,

KZ.‘<§;WQ 1, _Article one of the Concordat states that,

In this Article three important affirmations are made:
first, that the Roman Cathollic Religion is the religion of
Colombla; saecond, that the same religion is "an essential ele-

ment of the social order"; and, in view of thls double recognition,

e’

‘w@ﬂjj 15Tha Offlclal Vatican text of the Concordat is to be found

A0 N in Acta Sanctae Sedis, 1888, XXI, pp. 7-12. The English translation

| (}67 usec here has been made from Raccolta d1 Concordati su materie
ecclesiastiche tra 1a Ssnta Sede e le Autorita CivilYl, @ curs di

Angelo Mercatl, Tipografis Poliglotta Vatlicans, I, lo51-1lo6l,

where the official texts, both in Latin and, In Spanish, are found.

(For full text in English, see Appendix "AY.

-
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third, that the State 1s bound to guasrantee protectlon and respect
for that religlion, and for its ministers.

According to Cathollic exegetes, the first of these state-
ments means that("the Catholic Religion 1s the religion of the
Colombisn natlon, i.e., both the relligion of the Colomblan pecple
W71 and of 1its government.“léyw?gis i1s conaidered to be not only the
recognition of a fact ("the Catholle fact") but also a brofessién
of faith by the people and by the government. Such "profession

1

of faith" 1s seen as "a natural duty," that is, sn obvious demand,

having 1ts basis in nstural law (lex naturae), because "belng God

1ts immediate Author the Civil Society 1a ordained toward Him as

towards 1ts ultimate ¢nd," But, the State could not fulfill this

sacred obligation except by professing the worship of true Reli-

~glon, "because 1t would be absurd even to think.iz the possibility
Qj/-of rendering due worship to God by professing a false religion;. .
_&Pq and the only true Religion whose profession i3 blndling for s8ll men,
iI;‘ 83 individuals and as society, 1s the Roman, Cathollc and Apostolie
| \uﬁeligion."l7<33ﬂha

The further affirmstion that the Roman Catholic religion

1s "an essential element of the social order," implies the

political duty of the State to protect and respect the Cathollc

Church since refusing to do so would be tantamount to the betrayal

160f. Juen A. Eguren, S, J., El Derecho Concordatcrio
Colombiano (Bogota: Universidad Javeriena, 1960), p. 1°3.

17Gabriel de Ibarra, O.,F.M., El Concordato de Colombia,
Estudio historico-juridico (Historical and juridical study)
(Bogota, 1941), op. L45-46.
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of 1ts own end, which 1s the promotion of the people's happlness
and soclal well-being, Without the protection of the true Church
"{t 13 imposgsible to dream w&i% a permanent peace and v 4 the
fostering of the common good, since to achleve this end harmony
must prevall bstween the individuasl consclience and the State's

\xlaws.l Or, 1n the words of another Catholic interpreter, "there
/Iis no means which 13 more adequate for the preservation of the
social order than the practice and due protectlon of the religion
of the Colombian people."‘19 The protection which the State owes
to the Church 1s, therefore, according to the third affirmation
contained in Article one‘of the Concordat, & natural corollary
of the preceding statement: that the Catholic relligicn 1s an
essential element of the social order.
There are, howevef, seoveral kinds of protection, There 1s

a certaln form of protectlon that implies also control over the

protected soclety or individual, Such 1s the protection, for

example, which the parents owe to their children durling thelr

minority of age., This 13 obviousaly not the kind of protection
referred to 1n the Concordat, Catholic exegetes distingulsh,

therefore, betwesen suthoritative and minlsterial protections,

The former 13 rendered by the superior to its subject. The

latter 1s that whlich the subject gives to the superlor; custody,

18
*°cr. Eguren, op. cit., p. 123,

P 19Octavio Tobdn R., Compendio de Derecho Pdblico
Eclesiastico (Summary of Feclesiastical Public Law) (Bogota,
1951}, p. 93.
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guard, defense, Since by principle the Catholie Church, most
perfect soclety In 1ts spiritual order, is far superior to the

State, 1t follows that the protectlon which the State owes to the

21(

Church 1s only a "ministerial protection.” Concretely, such

protection consiests 1in

"_Assuring the Church's freedom in the exercise of 1its
) triple power: 1leglslative, executive and judiclal, which
belongs to the Church by divine will; 2. Supporting and
; helping the Church in the enforcement of 1its decisions;
' 3.  Defending 1t agelnst the assaults of the implety of
( the dissident sects. . .; and j. Inflicting the proper
runishrments on dellinquents against the religlous senti-
‘ment, . .°°

The full import of the firat article of the Concordat is,
therefore, according to Catholic exegetes, that the Colombian

State 13 s confessiongl State, not in the sense that the Catholic

Church 1s, in any way, under the Jurisdictlion of the secular au=-
thority, nor that the Churech grants to the Clvil Power the right

of Patronage or other gimilar rights, but rather in the sense that
the Colomblian State professes the Catholic faith and declares that
1t 1s 1ts duty to protect that Church in the exercise of 1ts rights
and prerogstives,

Y Article two of the Concordat reads:

&ﬂg The Cathollc Church will enj]oy complete llberty and inde-

ymﬁkﬁ' pendence of the civil power, and conssquently there shall

be no interventlion of this power 1In the free exerclse of

20Cf. Felix Cavagnls, Institutiones ITuris Publici
Fceleglastici, t. T., pp. 352-3G3,

21
Ibarra, op. cit., p. L7.
22

Eguren, op. cilt., p. 123,
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1ts spirltual authority and ecclesiastical jJurisdiction,
‘ 1ta government and administration conforming to 1ts own
| laws,
By this article the Church's sovereignty is guaranteed,
This 1s done not by way of concesslion but rather, in full conso-
hance with the traditional poslition developed by ecclesiastical
Jurists, ss the recognition of an inherent right.23 .xgzt;ding to
this position the Catholic Church is, by virtue of its divine in=-
stitution, an absoclutely independent, "perfect," society. Its
"perfection”" consists, precisely, in the fact that 1ts end is not
one of the ends pursued by the civil soclety, but a far superior
one, a supernatural end. The Church 1itself is a supernatural
soclety which, by reason of its own nature, cannot depend on a
temporal society. Its sovsereignty is, therefore, a natural right,
Moreover, according to the same Catholic¢ doctrlne, this soverelgnty
was so willed and intended by Jesus Christ when He founded 1t on
Peter, who 13 the Head and Chief of the Apostles, and in no way
under the clvlil autheoritles, The second article of the Concordat

fully recognizes these claims when it stestes that the "Catholile

Church will enjoy complete liberty and independence of the civil

Power."
The same article of the Concordet guarantees the Church's
: 23
wh This position has received full treatment by competent

x“ﬂ and authoritative Cathollc scholars, and has been widely applied
\kff] in Catholic countries. Cf. Alfredo Cardinal Ottaviani,
Institutiones Juris Publici Ecclesiastici, II Vols., 1935;
Felix M, Cappello, S. J., Summa Juris Publicl Ecclesiastici, ed.
La Roamae, 1936; Michiels, G., O{M. cap., Princlpia Genseralia. . .,

19&%; and Iung, Nicholas, Le Droit Publigue de L'Egllise (Parils,
1948, = o
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right to the "free exercise of its splritual authority and eccle-

siastical jurisdiction."” That 1s, both its spiritusl a3 well as

f

its Juridical freedom arefrecognized. By virtue of 1ts spiritusl
authority the Church 1is iﬁdependent and enjoys full liberty in the
preaching and teaching of divine truth and In the use of all

those religious means designed to lead men to thelr spiritual

end, 1.e., sacraments, etc., Slince man 13 essentlially a socisl
being, the Church's spiritual authority includes also the

Church's right to intervene in public life insofar as 1t involves
and affects spiritual and moral sspects of men, "In fact," says

a Catholic interpreter, "this authority (of the Church) 13 not
reduced to the government of the faithful within the temples; 1t
must also be able to make the Christian be Chriztian in the public
life."zb'

By virtue of 1ts "ecclesiastical jurisdiction" the Church
has the innate right, fully recognized in the same article of the
Concordat, to enjoy complete freedom in the government of 1ts
falthful, leading authoritatively their acts in matters of faith
and moralss.a5 This government is exerted by the Church's hier-
archy.according to its own Constitution and Canons, including the
Pope's right to malntain permanent contact with the Colombian

Hlerarchy without the Interference of the civil authorities., Tt

Ibarra, op..cit., p. 524

25Cf. Ottaviani, Institutiones Turis Public! Eccleslastici,
e Tay We 2125 B 2lbs
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13 this right which 1s recognized by the Concordat when 1t states
that the Church's government "conforms to ite own laws." Such

right is more fully sastated, however, in the third article.

LD _ 3, Article Eﬂ;ee of the Concordat ssys:
S

adicn Canonical legislation is indepnendent of the civil law and
f}Q} forms no part of it; but it will be solemnly respected by

’the authorities of tha Republic.

Thils statement 13 In full consonance with the nature of the
Church as a "perfect society," which implies the right to legislate
indenendently of any external power or authority, as well as the
power to enact the laws nromulgated (exscutive power) snd to
Judge the conduct of 1its members 1n/re19tion with ths same laws
(judicial Power). Now, it 13 the Catholiec contention, fully
accepted and incornoratad in the Concordat, that 31l these pre-
rogatives belong to the Church by the expressed will of 1ts divine
Founder, who 8lso intended His Church to be absolutely free from
any human society.z6 :&”“ﬂ'

The term "Canonical legialation" defines that body of law
with which the State cannot interfere and which the authorities
of the Republic commit themselves "solsmnly" to respact. Such

& o] Manda il

canonical legislation is found "in ‘the Codex Juris Canonici, in

./

g 26Ibarra, 9p. cit., p. 55, quotes as proof of the Catholic
claim, the Gospel's passage about "bind and loose" power conferred
to Peter by Christ, Matt., 16:18, 19. Also, The Council of Trent,
whose Canon 82 , Session vii, says: "Si quis dierit baptizatos
libaros esse ab omnibus sanctae Fceclesiae prasceptis, quae seripta
vel tradeta sunt, ita ut ea obsgrvare non teneantur nisi se sponte
111lis submittere voluerint, anaﬁ@nma sit," Denzinger, no. 86.
A%so ?yllabus, propositions 19, and 20, Denzinger, no, 1719
1720,
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‘force since 1918, and in the several decisions of the Pontifical
Commiesion encharged with its 1nterpretat10n."27;ﬁﬂ1'

What 1;f;eant by the "solemn respect” which must enaracter-
ize the Statefs attitude vis-a-vis the Church's leglislation? It
means, for sure, that the internsl leglslation of the Church stands
in a special relation to that of the secular government and thap it
onjoys a special status, one that 13 not recognized or given to any
other institution. Any leglislation reguleting the internal 1life
and relations of any society stends under, and needs the approval
of, the civil government, having to be in consonanc;;ftﬁd cor-
teinly not In contradiction Hth, clvil legialation, /"Canonioal
lagislation,” on the contrary, 12 not only independent, but
"solemnly respected” by the authoritles of the Republic. This is
one of the special prerogatives that belong to the Church.

"Canonical legislatlion} however, is not to be consldered a
part of the civil 'legislation, as 1f It were, so to ssy, incorpor-
sted within the juridlcal statutes of the 3tate. Thls would de-

tach the "ecclesiastical leglsletion from its orlgin and hence,

27Ibarra, %g. cit., ps 56. The Codex consists of three
kinds of canons: anons of Feith, containing those revealed

truthe which the falthful must Iirmly believe in (i.e., about the
hierarchy, cc. 107, 108; about the Roman Pontiff, cc. 218, 219G;
about the sacraments, cc. 731 ff.; about the divine maglistery of
the Church, ce. 1255, 1322, et. al.) Secondly, Canons of conduct,
which exnlaln those moral precepts that are binding over all wen,
Thirdly, Cenons of disciplire, which are intended to safeguard the
purity of faith and morsla, and the holiness of divine worship

(for instance, thoae canons which prescribe anpropriate penalties
to delinquentas in mattere of faith or morals, i,e., 231, 2350 ff.,
those which deael with the administration of Samcraments, 1.e., cc.
733, 114 rr., ate.)
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from the only society that is qualified to interpret and apply it."

Such incorporation, moreover, would imply that the secular Jjuridi-

cal order would have to apply its own conceptions of law to the

"canonical legislation," doing away, thus, with 1ts independence

and, in fact, transforming such legislation. On the contrary, the

intention of the Concordat 1s precisely the preservation of the

full independence snd special character of the religlous society

and of its legislation., According to both secular and ecclesles-

: Therd
tical jurists, therefore, the Concordat means, in its =zssaxi arti-

cle,

3
e
A

5&’3‘<2¢‘

From thls, several important consequences are drawn. Among them are

that canon rules are accepted by the law of the State as
simple indicative norms, that 1s, as norms which continue
to be conafdered as foreign to the juridical order (of

the State), but with the inherent characteristics and the
forco and relevance which they hold in the juridical order
to which they belong,20

included:

the possibility of denouncing violations commited by civil
authorities, the application of canon norms by State's
Judges even 1f those norms are not 1nvod&ed by any of the
parties in a clvil trial; the necessity that their inter-
pretstion bée made In accordance with those criteria pro-
vided by canon law; that with reference to canon legisla-
tion certaln criteria--proper to the State's law--which
are in contrediction with those of Canon Law, are not
annlicable (for instance, the principle that ignorance of
the law is not a valid excuse); and, most important, the
impoesibility of conflict between civil and canon Law,
since the State's speclal deference for the Canonical
legislation implies that the State admits 1t as it apolies
to the canonical institution.29

8Suoreme Court of Justice, Sala de Casacion Civil, May 15,

1954, in Gaceta Oficial, May, 1954, no. 2141, pn. 579-587.

29
Idem., pp. 580 ff.
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’ In other words, the "solemn respect" which the State owes to canon
l

| law

) 1s no mere formuugfof Concordat's diplomacy, but has a

_ practical meaning, i.e., that when a conflict arises be-

zafﬁ ﬂD tween civil andﬁbanon law, on matters which belong tec the
Q field of the Church, the State must recognize the cenon

law and give priority to 1it, while in mixed matters the

State cannot 1géislate, without taE§§ into consideration

the canon Law.”

= '
“L\\{_\E:/,Article four of the Concordat says:
The State recognizes in the Church, represented by its
[ w;%k . legitimate hierarchical suthority, true and proper juridi-
ﬁ@‘(}(;d? ! cal personality, and capacity to enjoy and exercise the
| : 5 \rights that anvnertalin to it,
The content of thls article is also in full consonance with

Catholic doctrine. According both to the canonical notion of

Societas juridice nerfecta, and to that of public law of "Primary

Juridicsl Order," the Church 13 en independent and completefgociety.
(Bana.
That is, it does not depend on any other juridical order. Ectle-

slastical jurists have gone even further, In substance, they con-

tend that in the Church concur the three constitutive elements of

32

a State: territory, people and sovereignty, a fact that makééher

P

a real and true State, although peculiaris generis (of a special

33(

kind), differing from all others as to 1ts end. As Jocletas

3OIbarra, op. cit., pp. 58-59.

ihnbﬂ”uﬁj 3lThis notion, which prevailed during the entire Middle
. Ages, was the result of the applicstion of the categories of Roman
.9 ) Law to the theological conception, or dogma, of the nature of the
Church as Bride, Kingdom and Mystical Body of Christ, Its first
syetematic exposaition is due to Glacomo de Viterbo in "De Regimine
Christiano," 1301-1302,

3239e Giacomo de Viterbo, op. clit., p. 9.

33Cappello, Chiesa e Stato, pp. 150-153,
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Juridice Perfecta, the ChurchAnot only %= an autonomous and uni=

tary juridical organism; she 1s also subiectus juris, a juridical

"person."™ This concept of the Church as a moral and juridical
"person" is, on the one hand, the juridical counterpart of the
theologlcal conception of the Church as belng identifled with
Chriat Himself, or intimately united to Him, as His Mystical Body,
and on the ot?er, the natural corollary of the juridical notion of

the Church ar a R0cletas Juridice Perfecta. Once admitted thoss

two notions, the conceﬁt of sublectus jurils is natural and a
{
necessary consequence, As a juridical "nerson" the Church is a

moral collegiate person with regard to the populus fidelium (the

faithful), but she i3 slso a noncollegliate (Institutionsl) person
with reference to its (hierarchicsal) form of government; the Holy
See being, in fact, the Church's Juridical Personallty.3h(

This rather complex doctrine 1s implled in tﬁe artic}e of
the Concordat that is under our consideration. The words: ("The
State recognizes in the Church, represented by its legitimate hier-
#35)

archical suthorlity, true and proper juridicsl personallty. .

2y
FAt s

i
¢

refer ultimaﬁely to the Pope, In whom all jurisdictional authority

H
finally resides in the Catholic Church.36(3a*;

Bth. Pietro Agostino D'Avack, Chlesa, Sants Sede e Cltta
del Vaticano nel Jus Publicum Eccleslasticum, Firenze, 1936,
eh. Ly IT;

35"By juridical person it 1s understood a fictitious per-
Son juridically cavable to exercise rights and to contract civil
Obligations, as well as to be represented judiclally and extra-
ludicially." (Colombian Civil Code, Art. 633).

N 36A further obvious implication, for those at least that
v! r
-
r
VG
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As a moral "person" furthermore, the Church claims all

the rights that appertain to her, de jure snd even more, de jure

divino, as a primary Juridical order, superior to the State,

This is imolied in the wordas: "The State recognizes in the
Church. . .capacity to enjoy and exercise the rights that apper-
tain to her."

From what has been sald it is clear that in the Concordat

the State "recognizes," does not zrant, juridicsl personality to

the Church. "The State's recognition of this juridical personality,"

says Father Gabriel de Ibarra, "does not mean the authorization to
exist as a jJjuridical Qperson,‘ since the Church exlists as such 1n-
dependently of any human soclety, by the very wish of its Divine
Founder."37(_

A final obvious implication of article four is that the
State recognizes juridical personality not only to the Church, as
a whole, but also to its members, institutions, as hierarchically

inferior juridicai "versons,"

as long as they are instituted as
such by the proper ecclesiastical authorities., Congregstions,
Orders, psrishes, etc., when instituted and authorized by the hier-

archy, become 1vso facto juridical persons which the State i3 bound

to recognize as such., This is expllcitly stated in the Concordat
itself, (Art. 10):

accept the Catholic Juridical system, i1s that 1n the fourth article
of the Concordat the international personality of the Church 1s
also impliclitly recognized,

3793. cit., p. 62.
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e Religious Orders and associatlions of both sexes may be
JV freely constituted and established in Colombia, always
y% : provided that their canonicsl foundation 1s suthorized
{) by the competent eccleslastical authority. These will

\\? ‘ be governed by their own constitutions; and, in order

for them to enjoy Juridic personality, and to be under

the protection of the (civil) laws, they shall submit

to the Civil Power the csnonicel suthorization granted

by the respective superlor ecclesisatical authority,

This brief exposition of the first four articles of the
Concordat suffices, we believe, to show to what extent the "tra-
ditional"” Catholic doctrine of Church-3tate relations was fully

38 M1
incorporated in the Concordat.”: The other twenty-nine articles
which compose the Document, as well as the Additionsl Convention
of 1892, and the Convention on Misslons of 1953, are practical
consequences or corollaries of the general principles stated above,
or at least, they could be shown to be in perfect consonance with

them, We proceed now to call attention to the major practical

implications of the foregoing principles., Some of such implica-

tions are already stated and defined in the Concordat itselfl,
others are logically drawn from 1t by Cathollc commentators, and

are usually taken for granted both by the government and by Church,

[,3 )./ PRACTICAL IMPLICATIONS,

-
L5

¢ hw k\
\

The Colombian Concordat, supplemented by its additional

Conventions,39\covera most of the points where the two spheres of

8
3 At the end of his "Summary of Ecclesiastical Public Law"

(Compendio de Derecho Publico Ecleslastico), Father Octavio Tobon,
referring to the first four articles of the Concordat, exclaims:
"These beautiful formulés asre the clfristalization of all the
ecclesiastical public law which we have expounded." (p. 9L.)

39Speclally two: Additional Convention of 1892, and the
Convention on Missions, of 1953,



26
authority, civil and ecclesiaeastical, come in contact with each
other, For instance, the followlng matters are included:

'f{) On the financial support of the Church: Arts, 5, 6,
9; 2) On the rights and privileges of the clergy ("fuero ecles~
fastico"): Arts. 7, 8; add. Conv. (1892), Arts. 1-1l4j; 3) On the
rights of religious Institutes: Arts. 10, 11; L) On the rights
of the Church in the field of education: Arts. 12, 13, 1k; .5) On
the privilege of intervention by the State in "major causes" of the
Church: Arts, 16, 17; 6) On the rights of the Church on Christian
marriages: Arts. 17, 18; 7) On military vrivileges and prayers
for the country: Arts. 20, 21; 8) On indemnization of properties
expropriated to the Church by previous governments: Arts. 22-29;
9) On the rights of the Church with regard to cemeterliea: Art.
30, add. Conv, Arts. 15-21; 10) On rights of the Church with re-
gard to missions within the country: Art. 31, add., Conv. (1953);
11) On civil enrollment (registro civil): Add. Conv. Art. 22, 23;
12) On the manner to modify, or solve problems of interpretation
-;f the Concordat: Add. Conv., 1892, Art. 2;., We will not deal
with all of them separately. Raether, we will select and highlight
some practicel aspplications, defined in, or implled by, the
Colombian Concordat which have been, historically, of the greatest
moment, both for Colombian society and for the particular historical
experlience of the Catholic Church in Colombia,

Having this in mind, we shall consider the provislions

about Public Education, the intervention of the State in "affalrs
of major import" of the|Church, the cooperstion of the Civil Power

in the enforcement of ecclesisatical legislation and rights, and,
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finally, the quesation of Religious Liberty which 1s present in
each one of the foregoing matters,

In calling attention to these practical applications of
the Catholic theory we will not try to make any point of our own,
or to prove any a priori assertion., Ve will absteln, that is to
aay, from making any value judgment about the practical conse-
quences of the Concordat., Nor shall we try to detect to what ex-
tent the provisions of the Colombian Concordat have been effectively
carried out in recent history. We will rather point to the way 1n
which seversl important 1ssues of the relations between the two
Authorities have been settled(égaziin the Colomblan Concordat, In
some instances we willl complement our analysis with the evaluation
that some eminent Catholic interpreters meke of specific Concorda-
torian agreements from the polnts of view of the general Catholic
doctrine on Church-State relations,

e On Public E:ducatlon.h-O Articles 12 to 1 of the Con-

41

cordat tackle this cruclal question, They define, at least,

five points about the rights of the Catholie Church concerning

A
PP qulthough by "public education” it 1s generally understood
the education imparted by the State, some Catholic interpreters make
the point that "publie" education refers to all education as long
as 1t 1s intended for "the public." So, for Instance, Eguren, op.
cit., p. 103, and Tobon, opn. cit., p. 95. Ve use the term, however,

In the first sense (instruction imparted by the State) since we be-

lieve it 13 in this sense that the word 1s used in the Concordsat,
Moreover, to c¢sll the instruction given by the State "official
instruction," as suggested by Father Tobon (op. cit., p. 95) could
be taken to imply "instruction given with official purvoses,”" or
showing certain "official" tendencles, and would be, therefore,
misleading,

yﬁfl- ulTheir full text may be seen in Appendix A.
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public educstion:

& -8, That "education and public instruction will be

organized and directed in conformity with the dogmas and morals of
the Catholic Religion";

-= be that "religious (Catholie) instruction will be

—
c"-‘” e ——————

obligatory in such centers (Primary and Secondary Schools, Colleges
and Universities) and the plous practices of the Catholilc Churcﬁ
will be observed in them";

C ' === g, that "regarding religion and morals™ the Church
"will exercise the right of inspection and review of textbooks";
<< st o that“the government shall prevent, In the conduct
of literary and sclentific courses, and, in general, in all branches

of instruction, the spreading of ideas contrary to Cathclic dogma
and to the respect and veneration due to the Church"; and

e. that, 1f the religlous instruction given in centers
of public education does not conform to Catholic doctrine, "the
respective diocesan Ordinary may deny the professors or teachers
(involved) the authority to teacH such material."

Cathollc interpreters rsgard the ahove measures ss a

‘) ("necessary consequence of the prinsfples sxpounded in the first

2
four articles of the Concordat."h ) Such measures, granting to the
Catholic Religlion the exclusive privilege to enforce hser teaching
and her rellgious practices upon all Colombian students and to

avert any spreading of ldeas contrary to Catholic dopma, were

uzTobon, op. cit., p. 94; Also Eguren, op. cit., po.
148 rr,
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considered by the Colombian Fniscopate in 19,8, as the proper ful-
f1llment of the State'!s duty "to protect and enforce respect for
the Catholic Apostolic Religion and for 1its ministers, guaranteelng
to it, 2t the same time, the full enjoyment of her rights and prero-
gatives," (Art, 1) PFurthermore, the Eplacopate found such measures
in full consonance with "the natural right and divine constitution
of the Church" and with the(;social fact that the Colombian people

; ‘.‘"W .
- 5 43
L 4) is, in its moral totality, Catholic,"

‘ However, some interpreters find the Concordat still de-

<anmgt

ficient since according to Canon Law /(which the State 13

s

| solemnly bound to respect) the integral right of the Church in-

cludes 1ts power to approve or disapprove not only professors of

45 (

"religlion and morals"™ but teachers of all other matters as well,

), 3,2 ~2e The State's privilege of intervention in "causae

6 <ol
maiores" of the Church:h “ This privilege refers to such matters

h3Collective Declaration of the Colomblan Episcopate on
Church State Relations regarding the matter of Education, 1948,
Conferencias Episcooales de Colombla, ppn. 301, 302.

, thanon 1381 says: "l. The religious instruction of the
M young in all Schools is subject to the authority and inspection of
~* " / the Church. 2. Local Ordinaries have the right and duty to watch
.= that In the schools of their territory nothing contrary to falth
k“ Y and morals be taught or done. 3. The local Ordinarles also have
\ N the right to apnrove the teachers and text-books of religion and
i to demand that teachers or books that offend against faith and
| morals, be removed." (Rev, Chas, Augustlne, 0.S.B., A Commentary
\ on the Code of Canon Law, Vol. VI, pp. 423 ff. The underliining
N\Js in the text,)

I
4’So, for instance, Tobon, op. cit., p. 96.

P

2 ) uéBy this name are designated "those affairs of major im-
bﬁf port" which are reserved to the Roman Pontiff. Canons 219-220
i \ read: "The Roman Pontiff, lawfully elected, obtains by divine

74l
\Qa
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as the appointment of Bishops to vacant Sees, and the aearection of
new dloceseas, Articles 15-16 of the Concordatu7“establisb at this

respect that,

o€ —~-——8a, "The right of asppointment to vacant Archbishoprics

and Bishoprics belongsto the Boly See (Ius. . .proorium et
peculiare”);

NEIR b. "Az proof of special deference,” however, "and

=

with the intention of preserving haemonious relations between
Church and State," the Holy Father grants to the president of
Colombia a speclal privilege consisting of: first, the possible
lity to recommend candidates for the episcopal Adlgnity, and,
secondly, the opportunity to know, bheforehand, the names of the
candidates that the Holy See wishes to promote so that "it may
learn|whether the Presidsnt has reasons of s civil or politicsl
character to consider the sald candidates as undesirable"
(gersona%/ggﬁérataij; and

R T it c. The Holy See willl also conault with the Government

R

before establishing new Dioceses or altering territorial limits of
those alraasdy in exlstence.

It is not difficult to detect in the above privileges a
remnant of the Spanish right -of Patronage which the Colomblan Re=

public claimed for itself, as s right, and exercised de facto,

right full power of supreme jurisdiction st the moment when he
accepts office., All affeirs of major import (ecausae malores), by
their nature or by positive law, are reserved to the Roman Pontiff."
Cf. Chas. Augustine Bachofen, 0.S.B., Vol, II, pp. 207-208.

h'ZSee full text in Appendix A,
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for three decades after 1ts independence from Spailn,

Nobody cen fall to see the danger involved in connecting

nation of 1ts Pastors), with "reasons of civil or political charace
ter" entertalned by the Civil Zovernment, Cathollc interpreters
take pains in pointing out that "the privilege of pre-notification
grants (to the Civil Power) only the faculty to put forth the

political reassons entertained against a candidste,” but that 1t

-~
-

Ay

dooes not iInclude the right to reject any candldate, because("if i

' the appointment of spiritusl authorities in the Church (the desig-
L ‘“,//the Church considers that the ohbjections (adduced by the govern-

« f
ﬁﬁ} ment) are not wall founded, she simply notifies this to the N

(1

i 8
r \ President and proceeds to the appointment of the candidate, . ."h /)
N
Were this to happen, howsver, 1t 1s not 4ifficult to 3see that

l bitter conflicts 1lle at the door. Besides, what 1s to be under-
| stood by "reasons of civil or political character"? It has been
polinted out that such reasons
. do not include tendencies accepted in the soclal and
*y’{) political 1life of the nation which might differ from the
| “#ﬁ\C§ government's point of view, but rather ressons having to
ﬁ do with the safeguard of the unity of the country, the
. preservation of its territorial integrity and of soclal
peace, 47
Here, however, we walk on slippery ground unless both parties
vere willing definitely to recognlize that the definition of
"those tendencies accepted in the social and volitical 1ife of

the nation" are to be found in the Constitution of the nation,

hBOctabio Tobon R., op. cit., p. 101,

9
Juan A, Eguren, S. J., on. eit., p. 157,

i
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and only there,

= 3. The Cooperation of the Civil Power in the enforcement

of ecclesiastical legislation.

We have already seen that according to the sst of princil=-
ples lylng at the basis of the Concordat, the State "3 bound teo
protect” the Catholic Church and to guarantee to her "the full en=
Joyment of her rights and prerogatives." (Art. 1) The same sat of
principles recognizes the iIndependence of Canon Law, asserting that
such leglislation "will be solemnly respected by the authorities of
the Republic." (Art. 3) Now, from the baslc Catholle standpoint
that the Church 1s superlior to the State by reason of its nature
and end, the above principles of the Congordat, translated into
oractical terms, must only mean, first,("tbat civil legislation
should not contradict canon law and, in ihe event of conflict
between the two, the latter must prevail over the former";5é>and
secondly, that("the State must give to the Church the aid of 1ts
armed forces, if the Church so demands, in order to enforce 1ts
sentences, defend its usurped rights, or remove obstacles to the
ordered guldance of the faithful towards thelr spiritual end.iip
In other words, that the State must put at the disposal of ths

Church 1ts coercive power 3o that cenon law might osroduce its

desired effects.séﬁmj.

50Tobon, op. cit., p. 73.
SlIdﬁmo
52

With regard to both of these points there has been, and
there 13 stl11l, a great deal of discrepancy between ecclesiastical
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In the Concordat we find several well-deflined points in
which the State not only shows reapect for Canon Law but also
grants 1ts coercive power to snforce such legislation uvon all
Catholics. Such is the case, for instance, with regard to matters
such as flinanclal obligations ascquired because of religious ser-
vices rendered by the Church; Canonical legislation on marriage;
and, disciplinary sentences pronounced by the ecclesiastical courts,
With regard to financlal obligations having thelr origin
in religious services, the Concordat says:
| Art. 9. The diocesan Ordinaries and the Parish Prlests

A can collect from the falthful emocluments and eccleslastlcal
4ﬂwﬁs rents, canonically and esquitebly established and based on

-

S either(im_memorial) custom in each Diocese or the perfor-
{QS , mance of religious services; and, in order thst the scts
Pt \ and obligations thus originating create civil effects, and
\ that the temporal authority shall lend its aid, Egg Ordl -
neries will sct ln agpreement with the Government,

hEmoluments and ecclesiastical rents" (Emolumentos ¥

oroventos eclesiasticos) refer to tithes, firstfruits and other

ecclesiasstical taxes.xsh‘ The rlghts of the Church in this regard
are defined in Canons 1502, 1504, 1505, 1507, et 3;.5§W”$he

-—

canonists and seculaer jurists., From a secular, jJuridical, stand-
point the Church's claim (that, in the event of conflict, Canon Law
must prevail over civil law) 1g considered entirely groundless,
gpecis2lly since the Constitutional Reform of 1936 by which all
articies, that supported the Concordat, were eliminated from the
National Constitution. Howsver, the Concordat itself was not, and
has not been, revoked. See for instance, Angarita, Manuel J.,
Comentarios a la Ley 153, Bogota, 1891. More recently, Alfonso
Topez, La PoTiticE—¥h ernacional, "Mensaje al Congreso,” Marzo 23,
1936, pp. 207 ff.

53Underlining not in the original.

uIbarra, op. cit., pp. 134 ff,

_AT*b 55'C&mon 1507 comorises the following taxes: a) those

&
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Colombian State, by virtue of the Concordat, not only recogni:zes
the Church's right to collect contributions and taxes from the
faithful, according to the Church's internal legislation, but

also comm¥ts 1taelf to "lend 1ts aid" causing the above religlous
duties to "create civil effects,” provided that the Ordinaries act
in agreement with the government. Therefore, an element of coer-
cion--coming from the State--1s added to the relligious duty of
paying tithes and giving voluntary contributions for the support
of the Church. Feccleslastical interpreters of the Concordat con-

gider this e "suverb" (insuperable) measure "since the Republic,

by recognizing and guaranteeing the Church's rights on this volint,

helps In this way to the aupport of worshlp and of 1ts ministers."56

With regard to marrlapge the State recognizes and accepts

Canon Law on the matter.57 [t also has, nevertheleszs, a leglsla-
a1
tion of its own about matrimony.ssﬁ Thus, Colombian cltlizens

) eheein +
(since 192)) are offsred the possibility (tb.choose) between

levied for the exercise of voluntary jurisdiction, i.e., dispensa-
tions, commutations (except matrimonial dispensstions, can., 1056),
and funeral taxes, can, 123k; b) the executoriae or fees for the
execution of papal rescriots; . c) charges for the administration of
the Sacraments and sacramentals, Not lncluded are taxes imposed
for ecelesiastical trials, which arse subject to the rules lsaid

down 1n can. 1909. Cf. Chas. Augustine Bachofen, 0.5.,B., op. cit.,
Pp. 565-5655.

SéIbarra, op.'cit., p. 141,
57

seArt. 115 of the Colombian Civil Code reads: "the
marriage contract 13 established and perfectioned by free and
mutual consent of the partners expressed before the competent
functionary, according to the form, solemnities and requiraements
established by this Code., . ."

Arts. 17-19. See full text in Appendix A,
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ecclesiastical (Catholic) marrlage and civil (secular) marriage;
that 1s, aither according to Ecclesiastical Canon Law or according
to the Civil Law, these being the only two forms of matrimony
accepted by Colomblan Legislation.

The fact that an alternative possibllity to Cathollc marri-
age 13 offered points to a certain amount of freedom from con-
fessional monopoly &t this point. As a matter of fact, however,
by virtue of the Concordat, the State 13 committed to the use of
1ts coercive power when necessary 1n order to enforce Cancn Law,
at several concrete points which we now procesed to underline.

[ wiLs (;(' -
e .- 8, A baptlized persorn (in the Catholic Church),(if de=-

-

L <l g
sirou$ to contract civil marriage 1s forced by the State to declare

in writing that he has formally abandoned his Catholic faith.sQJhQ?
This declarstion 1s transmitted by the government to the ecclesias-
tical Ordipdry in order that the porson involved be entreated to
abandon tﬁéi; intention and, 1f persisting in 1t, be subject to

6
the proper ecclsslastical penalties, X

59

This was the result of an agreement between the Colombian
government and the Holy See about the interpretation of the Con-
. cordat at this point. The agreement wss incorporated in the
. Colombian Legislation, by Law 54, 1924, known as "Ley Concha.”

Such penalties are: excommunlcation, specisall modo
regervata sanctse Sedi (Can. 231 a, n, 1); social ostraclsm:
"they are to be treated as oublic sinners. . .a3 living in concu-
binage. . .and therefore "infamous" (infames)," (Decree Sacred
Penitenciary, Jan. 15, 1873, 2nd Canons 2293, and 2357, n. 2);
their children are to be considered 1llegitimate" (Can. 111l)

« « +Parsons married by civil law suffer "1mpediment of publie
decency. . .which arises from invalid marriage" J(Can. 1078).

All these canonical penalties have been brought to the attention
of the Colombian people, time and again, by the eviscovate and by
ecclesiastical Ordinaries, whenever a civil merriage between
former Catholics have taken place, Cf. Eguren, op. cit., p. 170.
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-be The Concordat establishes {Art. 9) that "Causses

;<E;_'_—“"

i affacting the bond of matrimony and the cohabitation of husband
and wife, as well as those relating to the valldity of betrothals,
wWwill be under the exclusive jurisdiction of the ecclesiastical

authorities."61 The 3tate thus limits its own responsibility and

action with regard to "the bond of matrimony" to the enforcement of
Canon Law on the matter.62 This means that the dissolution of the
matrimonial bond (divorce) 1s posslible in Colombisa only in those
cases foreseen in the internal legislation of the Catholic Church.
Accordingly, divorce can be secured only "by solemn religious oro-
fession (1.e., becoming a priest or a monk) and by a dispensation
granted by the Holy See, . ." (Can. 11193)

& : - ¢, However, priests and religlous who have pronounced
solemn vows ("higher orders"), even 1f they formally abandon the

63

Catholic faitnh, can never contract marrliage in Colombia, This 1s

the civil enforcement of Canon 213, n, 2, which reads: "A cleric
in higher orders (who has returned to the lay state) remains bound

by the law of celibacy. . ."bh

= —-—-d, Persons nmarried by clivil law cannot discharge any

public post having to do with education., This is the consequence

of the Concordat's regulations on the matter, and also the

6].'Underlining not in the originsl,’

62Canona 1118-1120.
63Ley s, 1924, n. 1 (Ley Conchna).

Licr. A. Bachofen, op. cit., Vol. II, p. 194.
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enforcement of canons 1099, 1078 and 2314. -

:gi»www'wmw~ e. A final point refers to the enforcement of discl-
plinary sentences pronounced by ecclesiasticsal courts, By the
Concordat the Cathollc Church obtained "the aid and support" of

_the civil authorities ‘32 that ecclesiasticul judges may enforce

({and execute the penalties and santences pronounced by them 1n the

'%\sohere of their competence,” 6'( The State, in this wise, assumes

the role of being the "secular arm” of the Church 7(to execute
its sentences and punish religlous delinquents. This role the

68
Colombian State has, on several occaslons, falthfully fulfilled..SW*g

. £
W™ 05"The impediment of public propriety (decency) arises
Pq‘ from invalid marrliage, whether consummated or not, and from public
¢ , or notorious concubinage. . .{Can. 1078) "If apostates, heretles
) and schlismatics have joined a non-Catholic sect, or publicly pro-
” fessed themselves members thereof, they are by thls very fact

| [ (ipso facto) infamous." (Can, 2314, no. 3) A concrete anplication
] of these Canons occurred in August 20, 1959, when the HMinistry of
\ Education, by Resolution Number 097 of 1959, declared to be
applylng Canons 2314 and 1099 as the basls for denying reglstra-
\\\tion as teacher tofSra, Isabel Orozco de Siciliani, "because her

religious condition deprives her of moral authority necessary for
the educational misaion.”

66
Additional Convention, 1892, Art. 10. (Underlining not
in the original.)

67

. < 68ror instance, on April Lth, 1960, a Juvenlile Court Judge,
J" /' executing a sentence pronounced by the Archdiocesan Tribunal of

ﬁﬁ) / Medellin, ordered the selzure of three children whose father had

Cf. Tobon, op. cit., p. 9L.

"committed the crime of heresy." State's police carried out the
_ order, takling the children away from their father and turning them
E { over to thelr uncle's (Cathollc) care. In an "offlclal explana-
tiocn" the Archdiocesis of Msdellin defends the measure by quoting
the Concordat and, also, by adducing other theological and histori-
\ cal reasons in supvort of the measure., Cf,., Bulletin 61 of the
\. Evangelical Confederation of Colombia, CEDEC, April, 1960,
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/;3'4 ){. The freedom of consciencs and rsligcion within the con-

text gg the Concordat,

"The State guaranteos,"

gaya the prssent Constltution of
Colombia, "liberty of conscience™. . .and "liberty of all cults

not contrary to Christian morals or the Yaws."” The same baslc
nolitical Charter of the country definss that\?nobody shall be mo=-
lested by resson of his raligious opirnions, nor compolled to nrofess
beliafs or to observe practices conirary to his conscience.“éi;)

The Concordat, howevar, although =till in force, was con-
calved and Informed by a qulte different leglslation on this point,
that of the 01d Constitution of 1886, which established a union of
Church and State thst|/ 1eft no room for the sort of freedom (of con-
sclence and cults) that 48 gueranteed by the present Constitution,.
In the 01d Constitution, in fact, no liberty of conscience was
guaranteed, and with regard to non-Cstholic cults only "tolerance,"
not "liberty," was consecrated (Art. 40, Const., 1886)., 1It is on,(} fre
the basis of E&:t old premise that we can understani the Concordsat,

a premise, howsver, that was fully disavowed by the Constltutional

bi 4
Reform of 1936 which i3 currently in force. <'
Nobody can fall to see that, being this the case, the
Concordat has today no legal status with reference to the Consti-
tution, except that of a juridicel anomaly. To make the case for

this gssertion is not, however, our purpose here. Ve wanrt rather

to ascertain what amount of freedom of consclence, or liberty of

69Politigal Congtltutlon of the Republlc of Colcombla, Title
Iv, Art.653,‘ S R T ) OTTFZ kA
§= & . ' ’ 9{*"‘“
1436, Lﬁ—-rh-‘ Eddouok ABC, (178 )
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religion, 1z compatible according to Cathollc Interpreters, with
a nattern of ralations between Church and State llke the one estab-
lished by the Colomblan Joncordat, an arrangemant which was con-
8iderad for a long timae, ard 1t 1s 3till conaidered by many, &s a
"model of convantlons of its kind."7o§w“1

We have already seen to what extent, before the establlsn-
mant of the Concordat, th2 relationa between "the two powers"
ware, to say the lseast, precariousy While =till In the process
of laying out the political foundationa of the nation (drafting
1ts constitution), the State encountered in the Church the
strongest opposition whenever the ecclsesliastical clalms were not
gatisfactorily recognized., Among these claims the right to be
recognized as the only rellglon of the natlon was always considsred
by the Church of peramount importance. "Ja have strongly pro-
tested,” said Pius IX in 1352{/"against two projects of law, the

/
rﬁ;ﬁ?;first of which abolished the tithes, without consulting with the
o\ /

Holy See, while the second guaranteed to men from any nation, who
might immigrate to the New Granads (Colombia), the right to exer-
cise their own form of worship, no matter which it might be, . &

\ ") (n. 253,

In reproving thgse projects,”/continues the Popo,l we hdve requested,

in the strongest possible terms, that they never be carried through
|

F ey o 7O"The Concordat between the Republic of Colombis and the
;«?;Holy See; was considered by Leo XIII as a model of Conventlons of
'Abr_; its kind" (Marco Fidel Suarez, quoted with epproval by Eguren, op.
A(gﬂ cit., p. 5). Father J., Ivan Cadavid G., in his book Los fueros de
! la Iglesia ante el Liberslismo ; el Concervatismo en Colombia,
| ! v, 132, says: "This exemplary Concordat is one cf the most Catholic
| \ and complete among those conventions existling todey in the whole
\yorld."




Bo
3o that the Church might make use of all 1%ts rights snd fully
~enjoy 1ts 11bnrty."7t) The legislators of 1886 faithfully sudb-
mitted to the Pope's nrotest., The prevalling contention was that
the full rights of the Catholic Church are properly safeguarded
only whan the publlc exerclse of non-Catholilec cults Is not ner-
mitted., On the basls provided by thils premise the State's duty
"to protect and enforce respect'" for the Catholic Church and fof
1ts ministers, and to guarantse to her "the full enjoyment of its

' as 1t was stated 4in the 714 Constitution

rights and vrerogatives,’
and 1n the Concordat, Implies that no other rellgious confeeaions
shall be elither offficlally recognized by the State, nor rermitted

to make publlic manifestations of thelr falth, Towards them the

72(¢‘-6 'f' '
Qtate's gttitude muat be ona of tolerance.,

Defining his attitude towards Protestants as one of
73\

"tolerance," Cardinal Crisanto luque, Primate of Colombia, oxX -

/
plained in 1959: ("I accent without any 4A1fficulty that Proteastants

in Colombia enjoy full guaranties to worship in their temples, or

places intended for that nurpnose, and to educete their children

.,719

according to their bellefs, The Cardinal's position had also

71Allocution before the Secret Consistory of Sept. 27,

‘ 1852, Codicls Iurls Canonlci Fontes, Vol, ITI, Roma, 1948, pp.
873-878,

2
LMMJ,‘ y " +« «With the dlscernment of a true mother, the Church. . .
‘- while not conceding any right to anything save what 13 true and
Ly honest, she does not forbid publlc authority to tolerate what is at
9 variance with truth snd justice, . .," Leo XITI, Ency. Libertas
| ‘Humanas, Paullast Press, no. 22223, '

73
7l

Died, 1959,

Letter to the Community of Taize, France, published by
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been the cofficlal position of the irregular administration of
General Gustavo Rejas Pinllla (1953-1957), which had defined in
195) the situation of non-Catholics in the following terms:

~~—3%, Non-Catholic residents in Cclombla--nationals or for-
eigners--enjoy full freedom of consclence;

2. Such persons cannot be molested or disturbed in the

exerclge of their religlon, provided that their acts of
worship take place iIn temples or chapels intended for that
TUrpose;

e -z3i KNon-Catholie residents of Colombis--nationals or fore

eigners««whether they are ministers, pastors, or simple
believers, cunnot develop any publlc proselvtistic action,
nor use apy means for propaganda, outside thelir places for
worship. '~ L .

What we find here 1s an attempt to reconcile the present
Constitutional norms which prescribe liberty of conscience and of
worship with the relligicus premlise and spirit of the Concordat
which grants an exceptiocnal pcsition of privilege to the Catholle
Church, whitle 1t allows only "tolerance" to non-~Cathclics. This
is done, first, by daclaring the existence of freedom of consclence

‘prec deva ok WA LI.P
and worship, and, second, by defining the meaning of thOAh—kGhé, as

freedom of non-Cathollc groups te worship inside edifices intendsed

for that purpose. . .but without any public manifeststion, or

propaganda, outslde those places. The government does not give,

however, any definition of "friedom of conscience." It would be
NP

hard, in fact, to produce Qneﬁthat would fit within the context of

Noticlas Fcumenicas, year 1, No. 5, pvp. 21-22, publicacion del sub=-
secretarisdo de rFe y Moral, Bogeta, Sept., 1959G.

7gﬂinister of tke Interior, Circular Letter, Jan. 28, 1954,
published by Eduasrdo Ospina S, J,, Las Sectas Protestantes en
Colombia, Bogota, 1954, op. 23-28.
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the Concordat. What can, indeed, be understood by "freedom of
conscience” when the coercive powers of the State are callod';::
snforce the rellgious norms {(Canon Law) of & given religlous body?
In what songe i3 the Individual consclience of Catholic citizens
protected when they are forced, by the State, to obey and practlce
the norms established by thelr Church, on the penalty of belng de-
prived of the full enjoyment of thelr bazlic rights as cltizens of
the country and human beings (of the possiblility, for instance,
of becoming a publlc teacher or, in the case of an sex-priest, of
establishing a howe?)

The Church of Colombia does not show any concern for the

(S e ,
freedom of the lndividual coasciencs, but only for("the protec-

tion of the religious conscience of the coumunity. Wnen this

76It must be remembered, however, that such lack of cyncern
was derived from the Papal teaching during the XIXth centuryf‘?opa

[Gregory XVI, (Ency. .Mirari vos): "From that poisoned root of in-

difference springs the false and ridiculous maxim, or rather the
mad bellef ("deliramentunm"), that every iIndividual must be allowed
or guaranteed freedom of consclence, one of the most contaglous of
errors, the way to which [s made easier by that utter and unbridled
freadom of opinion, which is spreading on sll sides, to the ruln of
the Church and the 3tate, and which some men have the effrontsry to

reoresent boldly as serving the cause of religion. . " Pope Pius

IX (Fney. Quanta cura), 186lL, says: ™. . .In the pursuance of this
entirely wrong ldea of the government of society (the i1dea that the
State 13 not under the obligation to deter by the imposition of pen-
altias those who attack the Catholic religion) they have no hesita-
tion in encouraging that migtaken opinion, one that is utterly disase
trous to the Catholic Church and the welfare of souls and that our
predecessor Gregory XVI called a mad idea, namely, that freedom of

consclence is a right due to every man. . ." Quoted by Tarrillo de

\ Albornoz, Roman Catholicism and Religious Liberty (Geneva: The
‘World Councl: of Churches, 1953), pp. 58 f1.

77Card1nal Crisanto Luque, Address of Greetings to th
c oras Alberto Lleras « Cf,
full text in Eguren, op. clt., ppes 110 ff.




K "These are essentin) rights,

53
community 1s a Catholic community, as it !s considered to be the
cage Iin Colombla, 1ts consclenes 13, for all practical »nurposgas,
the Catholie hierarchy to which the community is bound Iin conscience
and by vositive law, This 1s the reason why whenaver the Concordat
has been fu}}y enforced, the Constitutlonsl guarantees af’“hbt1L0ui

. am&&ﬁﬂ"

b
~_;awgﬁiiﬁzr“‘" it Loy, "11berty of consclence” \sedetlibes-

?M' E and st :
! o the frendom of ths eccleslasstical soctety (the

Satholie Church):gto enloy the full exsrcise of its ~tghts and
ar
prerogativas,”  and only secondertly, the freedom of the indi-

vidnal'=s consacliencs,

Inzghtpﬁnalysis of the Concordat

been careful to underline the fact that the practical implications
of suech document for matters;such as education, marriage, and Re-
ligious Liberty, are the logical consequence of certalr basic con-
ceptual premises, characteri!stic of the Cathollic doctrine on Church-
State Relations, as formulated by the nineteenth cent?ry Papacy.

L4 .
Today, a readically different situation of the world has-givmqarise

to new doctrinal formulations” that would recuire radical changes

i suih gpesife padtonms 7] fldaBag ai mpaiiatud b N Clovhica

J¥ 78"Native rights--of the Catholic¢ Church--azre the right
Mf\f to preach the gospel, can, 1322; to educate and trein the clergy,
3 \ cen. 1375; to found and maintain her own schools, cen. 1375; teo
A possess her own cemeteries and prooerty, can, 1206 and can, 1}95;
7 to enjoy the judiclary and coercive power, canons 1553 and 221l,
Chas, Augustine, 0.8.B., op. clt.,

"

\_ Vol. VIII, p, 336.

iy
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Persisting elements in thg Roman
Chapter TI: RieciBusen: Catholic Doctrine of Church-3tate

Relations.

Having in mind the type of Church-State relations set forth
in the Colombian Concordat we are in a position to appreciate,
in all its import, the new developments which are taking place
in Roman Catholiciam/;I\this regard,

An important part of these new trends is the form in which
modern Catholic ascholara state the doctrine of Church-State re-~
lations, reduced to its simplest form, to its essentials, to
its basic principles, A second aspect characteristic of the
new tendencies is their ability to interpret, from the vantage
point of these basic principles, the crucial centuries of the
Middle Ages, a period of the Church's history which exhibits

certain exceptional particularities,

We proceed, therefore, firstly, toexpound the Catholic
principles and, secondly, to review the situation of the Middle

Ages from the perspective provided by them,

Preliminary ocbservationss

\ 1
Before all, two important remarksemve to! be made with
regard to facts which are generally realized and accepted by
most Cathelic theologians, First, that the Church did not enter

the world with a ready-made doctrine - fully defined -~ about

va



the relations she should maintain with the sechar powers, The

New Testament does not provide, in fact, such a doctrine, It

does provide, according to the Catholic Church, a well-delineated

doctrine of the Church as a visible, hierarchical society., But
the New Testament fails to give such clear doctrine both about
the character of the secular society and about its relations

with the spiritual one,

In view of thia fact we must believe that the Lord whe
placed His Church in the middle of the institutions of this

world, wanted her to learn by expericnce, under the direction

of the Holy Spirit, what kind of relations she should maintain
with them, According to Joseph lLecler, S.J., thias is exactly

,

what has happened, |

"The Church,® he séf:, "has defined her at-
titude step by step, in order to cope with situations which
grew progressively more complex, Over a period of almost two
thousand years she has known every kind of pelitical rééime,
she has been in contact with the most diverase civilizations,
she has expericnced, in turn, man's favour, his indifference
and his hostility .... she has learned wisdom by contact with
events and enriched herself from century to century through

'\
an ever wider experience of men and things".97)
/

97, L'Eglise et la souverainete de L'Ktat, Flammarion, Paris
1946. English translations The Two Sovereignties, trans,
Hugh Montgomery, London, Burns Oatee and Washbourne,
Publishers to the Holy See, 1952, p. 51-2,
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Second, that the Church has never formulated an ultimate,
definitive dogma, endowed with infallible character, about Church-
State relations, At different times, according to different cir-
cumstances, the Church has assumed different positiona without

"consacrating™ or “canonizing®, any one of them,

In the first four centuries of her life the Church experienced,
in turn, three different kinds of relations with the Roman Empire,
She was first tolerated as innocuous, then persecuted as danger-
ous and finally protected as useful, The Church did not consi-
der, however, any one of these relations as permanent or ideal,

The last one of thease three types of relations - inaugurated by
Conastantine -~ proved to be the most tempting and dangerous for

the Church, and it was not established without a good deal of
\ ;1\' L
8

- A opposition from within the Christian community. In fact,

6\Pﬂ \

ol ‘( %) very soon it became clear that toleration could easily mean
r

]
absorption and that "protection® could,turndinto controel.

dr

At this respect, however, the two main geographical
branches of 'Christendom' were to follow different ways. While

in the East the Church submitted herself cntirely ts the State,

98, The rise of the monastic movement, which coincides with the
(g . new]situation, may be interpreted as a protest, on the part
of ("« many, againat this unjon with the world. The first
monks were Christians who felt that this connection of the
1 Church with politics, had not been intended by Christ and
hence was not good, Cf, Luigi Sturzo, Church and State,
Notre Dames University of Notre Press, 1962, p. 40,
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giving origin to the famous "Alliance Constantinienne®, in the
West the Church managed to get rid of the emperial “protectiomn®,
This was possible thanks to several decisive events: Constantine's
change of capital from Rome to Constantinople, the ever weaker
condition of the Empire, and its final collapse in the West (476)

under the push of the barbarisn hordes,

The Middle Ages were to produce a new kind of Church-State
Relations. Starting Ifrom a situation characterized by a mutual

oY (the part-—

penetration of the Church and the barbarian states,
nership led to a full domination of the latter by the Church,
This development reached its peak in the well known quarrels
between the Pope Gregory VII and the Emperor Henry IV, and con-
tinued during the Pontificates of Innocent III (1198-1216) and
Doniface VIII (1294-1303)., To this time can be traced back the
famous theory of the "direct power",iknown also with the names
of "theory of the secular arm" and of "the two swords®", Accord-
ing to this doctrine the apiritual power, bequeathed by Christ

to Peter and his successors, includes the temporal power, the

latter being an emmanation or delegation of the former.loqgwﬁf

99, Cf, J, Lecler, op. cit., pp. 65 £f, Also, W.X. Arquilliere,
L'liglise au Moyen Age, Bib‘iotheque Cathnlique des Sciences
Religieuses, librairkée Bloud and Gay, 1939, pp. 17 £f,

/ 100, Classical formlation of this theory was given by Giacomo
{ di Viterbo, in De Regimine Chriastisme, II, 73 edited by
H.X. Arquilliere, under the title Le plas Ancien traite
de 1°'Eglise, Paris, 19206, pp. 236=37.




This theory, although practised and widespread in the
West, was never turned into a dogma of the Church. In fact,
it is said today, such a kind of relations between the two powers
was only possible in the context of certain exceptional(?ondi~

tiona which characterized the Medieval civilization.101

When
those conditions ceased to exist, and were replaced/'by new ones,
the Church "advanced" towards new kind of relations and formula-

ted new theories in which she has incorporated the experience

of the previous centuries,

The two o' crv. | preceding ovbservations » could lead us to
the conclusion that the Catholic Church, in her relations with
the temporal powers, has been informed only by a spirit of op-
portunism and expediency., If the Church, in fact, has modified
her theories of Church-State relations according to different
situations, cultures and civilizationa, are we not authorized
to conclude that she, like any other purely political organiza-
tion, aiming at the domination of the world, would wait for the
opportunity when she may again be able to impose her medieval
dreams of temporal power? As a matter of fact, haBIEFT—Fiiﬁl

thisgthe case in Spain, Colombia and other countries of Latin

America, where history seems to indicate that the Church has

101, Lecler, op. cit,, p. 62,
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)

endeavoured to reproduce, and to maintain, a Mediaeval type of
society, so that the Mediaeval pettern of Church-State relations
might also be put into practice in those countries? The change
of attitude, observable in the papal prenouncements of recent
times does not simply megn that the Church is concealing her

reverses by means of changes of front and prudent withdrawalsf:

Such an idea is completely repugnant to modern Catholie
theologians, Not being able to find anything else than “op-
portunism®™ in the attitude of the Catholic Church ia proper

’
only of minds "which are impervious to spiritual ideas or com-

pletely blinded by political prejndice'.102

These theologians

do not only see in the modern attitude of their Church a “change"
but “a step forward", a decision taken on the basis of past ex-
perience which amounts to a positive "enrichment™ of the Church

in her understanding of the relations which are proper for her

to maintain with the secular powers,

Which is, then, the modern Catholic doctrine of Church-State

relations?

Basic principless

In his Encyclical Arcanum, on Christian marriage, Leo XIII

stated the doctrine in a single paragraphs

102, J. Lecler, op, cit,, p. 81,
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‘No one can doubt, he said, that the Divine
Founder of the Church, Christ Jesus, desired

W ecclesiastical authority to be distinct from

K civil authority and that each should be free,
érfuig) and in a position to carry out its own mission,
o with this proviso, however, which is useful to

each of the two powers, and which safeguards
the interests of humanity, that agreement and
harmony shall prevail between them, and that

\ in questions which fall beneath the jurisdic-

\ tion of both ~ even though under different

\ aspects ~ the power which has charge of things
human shall depend, in a suitable and seenmly

\ manner, on that which has received the guardian-
ship of things divine, 103

In this comprehensive statement the three basic principles
which inform the Church in her relations with the temporal powers
are summed ups ¥} A clear distinction between the Church and the
State, and their respective autonomyj 2) The neeessity of their
harmony for the common good of humanity, and 3) The unequality
of the two powers, in nature and dignity, which implies the

primacy of the spiritual power in matters common to both,

J,J.I Distinction and autonomy of the two powerss:

From a Roman Catholic perspective the world is seen divided
by God into “two powers®, "“two authorities®, "two societies"™:
the secular and the spiritual, the civil and the ecclesiastical,

the State and the Church! “The Almighty God, says Leo XIII, has

103, Arcanum, Feb, 10, 1880,



6/

given the government of the humen race to two powers, the

4
ecclesiestical and the civil....'104'\

It is evident that before the Christian era society was
not so divided, It was, on the contrary, characterized by
its unity whose symbol and guaranty was its ruler. Religion
and politics were all included within/the framewo;k of the State,

"The pagan city claiming to be the only wholeness of the human

being, absorbed the spiritual within the temporal, while, at

the same time, made the State divine".loi) In the Roman Empire,

in particular, the priests were state functionaries, The em-

peror was at the same time Pontifex Mauximus., It was in virtue

of an internal logic that the emperors became to be considered

divine,

Against this background the completely new factor brought
about by Christ is considered to have been the foundation of
the Church, as an organization, a society, free and parallel

to the State, with full and divine authority over spiritusal
2007\
things.lo6 The tension implied in this dualistic character

of society is, hence, considered by the Catholic Churech to be

104, Immortale Dei, Paulist Press, New York, p. 7.

105, Jacques Maritain, Primaute du Spirituel, Parie, Plon, 1927,
p. 11,

r&*?y 106, "The original contribution of Christianity, says M,G. Renard,

is the organization of the rights of conscience by means

o
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intended by Christ, He said, in fact, "My Kingdom is not of
this world®™, but He also commanded His disciples "“Go ye into
all the world ....", He called His Church from the world but

He sent her back to the world. She was to be "the salt of

the earth and the light of the world", The division of society
into two sovereign powers is, therefore, willed by God and pre-
supposed as a basic premise in the Catholic approach to the

question of Church-State relations,

Given this fact, (that "God has given the government of
the world to two powers") the ideal relation between them would
be one of perfeet equilibrium, Twenty centuries of history,
however, bear witness to the fact that balance between the two
is almost impossible to achieve, Sometimes the State becones
persecutor and sometimes the clerics usurp the rights of the
State. "Every form of separation de union of the two"™, says
the Jesuit scholar Henri de Lubac,('has its own dangers, and
the armbioses of the greatest perfection are by that very fact
the more dangerous, for here the best runm easy into the weorst,
and when it does it is not always clear which power has become
the slave of the other - whether it is the Church which is

\the "world® or the world which is taking possession

domineering

106 (continued), of the establishment of an external society,
perfect and endowed with a sovereignty like that of the
State, the rival of the State ....", in "L'Eglise et la
Souverainite™, La Vie Intellectuelle, 1932, », 14,

£d
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of the Church", 107)

Because of these grave dangers the Chuxrch has learned
to draw the cleareat possible distinction between the two
powers, Way back, towards the end of the fifth century, Pope
St, Gelasius insisted in this distinction as a permanent reme~
dy against the tendency to dominate which is inherent in the

human spirit, 8Said St, Gelasiuss

Before the advent of Christ the Holy Scripture tells
ue that there were men who were really priests and
Kings at the same time, such as Melchisedech ,,..,
but since the true Priest-King has appeared, the em-
peror has no longer assumed the title of Pontiff, nor
has the priest claimed the royal dignity .... Christ,
in fact, out of consideration for human weakness, was
careful to adopt, with wonderful wisdom, the measures
most fitted to sawe the salvation of His own, Wishing,
then, to save those that believed in Him by the medi-
cine of humility, instead of exposing them anew to the
danger of perdition by the seductions of pride, He has
divided the functions of the two powers, assigning to
each one its proper task and dignity. The spiritual
power keeps itself detached from the snares of this
world and, fighting for God, does not become entangled

\ in secular affairs, while the secular power, for its

\ part, refrains from exercising any authority over

' divine affairs., By thus remaining modestly within
its own sphere, each power avoids the danger of pride
which would be implicit in the possession of all au-
thority and acquires a greater competence in the
functions which are properly its oun.1°%/

X1

107, Meditation sur l'Eglise, editions Montaigne, Paris,
English version, The Splendour of the Church, Sheed
and Ward, New York, p. 115,

108, De Anathemis Vinculo, 4, Migne, Patrologie Latina, LIX, 108-9,




x4

In this way was clearly expounded, for the first time, the

theory of "the two powers", each one having different tasks,
f

g;-p« 2V APy X

different ends, and different spheres where to exert their
authority, each one being bound, by the intention of God, to
remain within the limits of its own competence. Such an arrange-
ment, according to St. Gelasius' keen insight, was established

by Christ "out of consideration for human weakness", that is,
taking into account man's inherent lust for power which, had

not been the demarcation of the two societies clearly fixed,

might lead one or the other power inte the precipice of tyrfﬁy.

During the Middle Ages thia sound emphasis was changed,
or even conmpletely superseded by a new one, or rather, we
could add, by a completely new theory of Church-State relations,
The desire for the unification of sqLiety, prompted by the upécial
conditions exhibited by Furope after the collapse of the 014
Roman Empire, led the Church to advance the theory of the
*direct power®, which would concentrate both the secular and

109941
the spiritual powers in the hands of the Pope. VWhen those

/ 109, By the time of Boniface VIII, the Franciscan theolegian

Alvaro Pelayo, stated the theory as follows: "We do not,

it is true, read in the Gospel that Christ gave Peter the
temporal power, but we must reply that he on whom what i
essential has been conferred has ipso facto received the
acceasories, Christ, in bestowing on Peter the spiritual
power, which is the prineipal thing, undoubtedly also con~
ferred on him the temporal power .... in bestowing the keys
of the Kingdom of Heaven, Christ gave to Peter at once the
temporal and the spiritual jurisdiction,” De Plancta Eccle-

o siae, I, 573 Roccaberti, Bibliotheca Pontificia, IITI, pp.

172-173.
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specinl{co?ditions disappeared, however, givqi'way to the modern
age,lloli;s very specially since the ninteenth century when the
possibility of returning to the Middle Ages type of society ‘proved
definitely gone, the Church has recovered the Gelasian emphasis

of the distinction and sovereignty of the two powers,

Today, the definition given by lLeo XIII is considered standard

and definitivet(;Each one of them (the two powers), within its

(trjf}'/ own order, is sovereign (Utraque potestas est, in genere suo,
J a4 d

( g) maxima)s each one of them is closed within limits perfectly
Ly i

determined and traced in exact conformity with its own nature
and principle. Each one of them is, hence, K reduced to a sphere

where it is able to act and move in virtue of its own laws

111

(ipre propio)"™. This is, therefore, the first principle of

Church—state relations,

zai.gﬂarnonj should exist between the two powerss:

We have seen how, within the Catholic universe of discourse,

A 110, The decline of the Medieval synthesis began, in fact, in
Nl the 13th century with the renaissance of Roman Law, the
f@’?i\ ; development of Thomism, with its clear distinction between

o .(_’ \ nature and grace, reason and faith, and was accelarated

')
g with the beginning of national states, Cf, Georges de
Lagarde, La Nailssance de L'esprit laique au declin du Moyen

Age, Ed. Nauwelaerts, Louvain, Paris, 1934, Vol. 1,

111, Immortale Dei, Paulist Presa, p. 7.
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the main contribution of Chriatianity, as far, at least, as
its social import goes, was the dissociation, introduced by
Christ Himself, between the "spiritual"™ and the "temporal",
From this perspective Jesus' famous answer to the question
concerning the legitimacy vf paying tribute to Caesar, "Ren-
der to Caesar that which is Caesar's and to God that which is
God's" (Matt., 22:116~22), doea not only refer to the fact that
God is different from Caesar, and that evcrybody, according to
his conscience "must obey God rather than man" (Acts 43520).
With His answer as understood from the Roman Catholic outlook,
Christ was also pointing to the fact that, henceforth, society

was to be divided into two powers, into two organized societiess

the temporal and the spiritual, the secular and the divine, the
State and the Church., Christ did never intend, however, to es-
tablish a radical separation between the two societies, much
less a mutual animosity or hostility, but rather a relation of
common accord and harmony, that is, a mutual cooperation. And

this is the second Catholic principle on Charch-State Relations,

Such a desire for harmony has at its roots a respectful
attitude towards the State whose authorities "have been insti-
tuted by God"” (Romans 1331). The apostles instructed early
Christians to pray for the civil authorities (I ?im. 2324)
and we have sufficient evidence that they did, <}Grant thenm,

0 Lord - prayed St, Clement 2f Rome - peace, concoxrd, and
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stability in order that they may freely exercise the authority
which Thou hast conferred upon them, For it is Thou, 0 Heavenly
Father, who givest to the sons of men glory, honour and power
over the things of this earth, Direct, 0 Lord, their counsels
in accordance with all that is good, all that is agreeable in
Thine eyes, in order that, wielding peaceably and with gentle=

ness the pqrer which Thou hast given them, they may obtain Thy

mercy”.Ilz/
W,

The Middle Ages gave origin - as we have said before - to
a sort of relations between Church and State which c¢an only be
described as "abnormal", an% which Catholic historians call
"gpecial" and 'exceptional‘.rla( Such relations were charac-
terized, as we shall see later, by a gradual incorporation of
the State within the Church, of the ei;il within the ecclesias-
tical authority: with the consequenti belittlement of the status

of the former.

and dignity, In modern times, however, the Church has constantly
recognized, a8 we have seen above, the natural right of the State

as a sovereign society, like the Church, with the proviso, however,

that friendly harmony should prevail between them,

Such agreement and harmony is the more necessary in view

112, Ad Corinthios, 61; lemmer‘'s edition, p. 127,

113. Cf. for instance, H.X, Arquilliere, op, cit., pp. 17 f£f,

R



of the fact that the ends of the two societies, although of
different orders, are closely connected, Both powers are in
faoct oriented to the common good and welfare of their menmbers.
Since men are neither merely material nor purely spiritual be-
ings, only a close cooperation of Church and State is able to
guarantee that the total good of man be properly cared for.

Moreover, both societies exercise their rinistry: upon the same

subjects, and on common domains of their lives, i.,e,, education,

public justice, morality, etc, These are "mixed questions®
which cannot be resolved by mere general principles but require

friendly cooperation and harmony. Recent Popes have constantly

emphasized thisinecessity, | "Although the civil authorityrf;;;;;

L ~ K
[ Leo XII¥, has not the same proximate end as the spiritual, nor

prbéeeds on the same lines, neverthelesa, in the exercise of
their séparate‘bowers they must occasionally meet, For their
subjects are the same, and not infrequently they deal with the
same objects, though in different ways. Whenever this occurs,
since a state of confliet is absurd and manifestly repugnant

to the most wise ordinance of God, there must necessarily exist

some order or mode of procedure to remove the occasions of

difference and contention, and to secure harmony in all things®™,

This principle explains, also, why the Popes have so

114, Libertas llumanas, 1888, Paulist Press, New York, p. 15,
'

:f‘._.&t :’ﬂll

64

r 7 P4

114

ge



&7

energetically rejected the idea of a full separation of Church

and State in the sense of an artificial eltuation in which both
115 <

societies either attack or ignore each other,

In practice the principle of cooperation and harmony can
i
take different forms according to circumstances.{ “The relations
Sl - )n‘\j - —
between Church and State = writes Cardinal Baudrillart - are not

regulated according with absolute and, so to speak, geometrical
principles; they result from the social and political situation

and from the manner in which the Church adapts her principles
116 }

. to meet it," /=Such a "regulation” has been done, in modern

times, by way of juridical agreements (Concordats), between the

Holy See and the different secular governments.117(j

In spite, however, of the plausible idea lying behind such

8:2‘.\,&“\( 21! f_}
documents they have been, not in few cases, the cause of many
conflicts.llg( Sometimes such Arrangements have been used to

1156, Cf, Leo XIII, Arcanum, 1880; Pius X, Vehementer, 1906}
Pius XI, Rappresentanti in terra., 1929,
A ’LVQ.'LLLL@ \,tp
116, Card{ Alfred B., Quatre cents ans de Concordat, Paris,
19056, p. 14,

117, JInmortale Dei, No, 15, p. 8.

118, They are "solemn conventiions between the Supreme relgicus
authority (the Pope and the Civil Power) with the purpose
of establishing and regulating the relations between the
Church and the State, having for object (not excluasively)

M. those matters which concern both authorities™ (Felix M,

Cappello, Summa Juris Publici Ecclesiastici, p. 401,

119, i.e., between secular jurists and canonists with regard

£7
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break the equilibrium they were supposed to preserve, Such

hae been the cese in France where, during the ninteenth century,
the Stote tried to include in the Concordet of 1801 the femous
collection of “"Liberties of the Gallican Church®, "with the
clear purpose -~ says Father Léeler - of putting the clergy of
France under the rigorous control of the secular authority'.lzo (

The conflict ended in the unilateral abholition of the Concordet

of 1801 by the French Government in 1905, Inversely, couldm*$

nod
we. say that the Church bas used the Concordats to break, in
Ing ,
his favorr, the equilibrium between the two societies in such

as
cases }ike Spain, Colombia, Dominican Republic, etc.? 1In apite

of these disadvantages "the Church, as we may well imagine, is,
in principle, altogether favorable to this system‘.lzl\‘At any
rate, in the Catholic doctrine of Church-State relations what

is really important is that a permanent harmony prevail between
the two powers,be it withy or withouty a Concordat. This atti-

P,
tude was admirably assumed by Pius XI when in his allocution

Jam Annue, Dec. 14, 1925, evaluated the "ré&ime of separation"”
t '

established in Chile, in the following termss ("In the light =, 3)

119, (continued)., to the very nature of these Conventions!

120, L'Eglise et la Souverainite de 1'Etat, English version,
p. 44, *

121, Légler, op, cit,, p. 43.
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7/ of the Catholic faith this arrangement, to be sure, is not in
/52\7', consonance with the doctrine of the Church ,... Nevertheleas,
it is applied in such a well-intended fashion that far from

\Q.ing a separation it is, above all, a friendly union'.lzg)

ij2-3 The primacy of the Spirituals

Having established the first two principles which guide
the Church in her relations with the secular powers - autonomy
and sovereignty of the two societies and their need for constant
harmony - Catholic theologians and jurists proceed to ask whe-
ther State and Church should treat each other as equals. The
answer they give ia, unhesitantly, negative, The two societies
belong to different orders and these orders stand in hierarchical
levels, The origin of the Church is divine, supernatural, The
State is a terrestrial organism, the product of human nature
and the response to social needs. Tkeir ends are also of dif-
ferent orders, The Church concerns herself with theeternal
good of men, the State with their temporal welfare, The Church,
therefore, is superior to the State since it is not only logical
and reasonable, but also it has been divinely established that

the spiritual should have primaecy over the material,

But how are we to understand such primacy? How is it

122, Quoted by Lecler, ¢p, cit,, French edition, p. 66,

Sy

~
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éxpressed in practice? This is a very complex problem which

has been variously solved by the Church in the course of history,
and which “"even today gives rise to heated discussiona'.123 A
look at history leaves us with the impression that only expediency
has informed the Church in her relations with the secular society,
A study of the Concordats which are today in force does not con-
vey an altogether different impression, The Church has always
felt, however, that in her tense and often hazardous relations

with temporal authorities she has only been moved by her desire

to defend her spiritual treasure and the rights of conscience,

In modern times, the theory which prevails as to the manner
to revindicate (the primacy of the spiritual, is known as the
theory of the :indirect power", in opposition to that of " *direct
power"™ which was practised in the Middle Ages. Although never
"canonized® by the Church, that ias, never turned into a dogma,
it may claim official approval, In his Syllabus Pius IX condemned
the propesifiom "that the Church has no temporal power, either direct
or indirect".124 Cardinal Merry del Val, Papal Secretary of State
under Pius X, remarked in a letter to Cardinal Sevin, Archbishop

of Lyons, that Catholic writers err very often in political mat-

ters, "particularly when they think of the two societies -~ civil

123, Idem,, p. 51,

124, Denzinger, Enchiridion, No, 1724,
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and ecclesiastical - as simply co-ordinated with each other,

or when they reduce to a merely directive authority the indirect

Jjurisdietion which the Church has the right to exert over tenm-
125

poral affairs when these have a supernatural aspect",

How does the Church exert this "indirect jurisdiction® in

temporal matters - in rebus temporalibus - ? Here again, several

interpretations have been given, Some interpret it to mean only
the power of persua'ion which the Church exercises over govern-

ments, the Pope being with regard to the secular Prince like

the father to an eldest son.126 Others hold the interpretation

given by Cardinal Bellarmines

"We nndisqtand by indireet jurisdiction" - he
gsays - “that which the Sovereign Pontiff
possesses over temporal things in view of a
spiritual end. The Papal powers is specific-
ally, and of its very nature, spiritual in
character and it only aims directly and as the
first object of ite activity, at spiritual
affairs, Indirectly, however, that is to say,
when such means are necessary in order to obtain
spitritual ends, it intervenes also in temporal
affairs, which are regarded as a secondary
object with which the spiritual power is only
concerned in exceptional circumstances,"

Obviously, this interpretation entails the power of direct

126, AAS., 1913, p. 559, Underlining in the original text,

126, So Dante, De Monarchia, IIX, 16.

127. De Potestate papae in rebus temporalibus, c, 5, Opera Omnia,
Naples Edition, 1872, V,, p. 278,
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intervention of the Church in the orbit of the State, but only

in exceptional cases, that is, when it can adduce a raison d'Eglise

(*In view of a spiritual end"), Thiﬂ tantamounts, however, 4o o T la,
ﬁ; v\ &--‘(,‘- \i"i.

malke of the Church an ecclesiastical counterpart of the totali-

tarian states which claim the right to inteﬁyene in the affairs

of the Church in virtue of a raison d'Etat,

L]

Modern Catholic writers tend to prefer the interpretation

128

offered by John of Paris (1303), a disciple of Thomas Aquinas,

who inspired by his maater's emphasis in the natural rights of

9

the State, suatained12 that the "“indirect jurisdiction" of the

Church in temporal matters is exerted only by way of repercusion

of the Church's spiritual ministry in the temporal realm, "It

/ can be said in the same way" - explains Joseph Lecler ~"that

2\ the magisterium of the Church, exerting authority over men's
N U
a;;ﬁ\ consciences, acts indirectly on temporalia ("indirecte possunt

\. in temporalibus") by causing a sense of justice and of charity

to permeate little by little the social life of mankind?lao

In normal cases the primacy of the spiritual is revindicated

by the Church with relation, only, to the so called "mixed matters"”,

128, So, for instance, Lecler, op. cit., pp. 78 f{f,

129, In his treatise De Potestate regia et Papali, edited by
Dom Jean Leclercq, "Jean de Paris et l'ecclesiologie du
XIIIe. siecle", Paris, 1942,




“As regards questions which are subject to simultaneous assess-
ment by both Cities™ - writes Leo XIII - "evea though under

different aspects, the city which has to do with human things

is dependent, as it is right and proper, on the other CitJ
131

\\which has received the cuatody of heavenly things", This

dependence, however, does mean the loss of the State's autonomy
and sovereignty., It means, rather, that the State's authority
cannot be absolute or exercised without regard for God or the
moral law., Such indirect dependence does not mean, either, that
the State is relieved from all responsibility of its own, or
that the State has no natural rights, with regard to such areas
as education, marriage, social justice and the like. These
areas are by nature the concern of the State, It is the State's
natural right, and duty, to provide education for the people,

to see to it that families may be eatablished and that they

be able to maintain permanent relations, that the people be

set free from conditions that make hunger, misery, exploitation
and suffering inevitable, that steps be taken toward the relief
of those who are in need, The State's rights and duties in
these matters are inherent to its very nature, But the State's
authority is not the only one having jurisdiction on these mat-

ters, They belong equally to the sphere of the Church, they

131. Encyelical Arcanum, 1880,
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are the object of the Church's concern, But not only this,
Since such "mixed matters™ have to do with men's spiritual

and moral life, the State must, in dealing with them, receive
and follow the teaching of the Church, Because it is the
Church which has received from God revealed truth about moral
and spiritual matters, the only society, therefore, which has
supreme juristiction on these questions, The State, thus, de-
pends on the Church for its knowledge aa to how best these mat-

ters are to be resolved.

What would be the practical consequence, in terms of Church-
State agreements, to be drawn from the principle of the primaey
of the spiritual? We have already seen, in our exegesis of the
Colombian Concordat, bhow the "traditional" position answers
this question, In our mext chapter we will see how the new

trends in Roman Catholicism handle the same problem,

The exceptional situation of the Middle Agess

From a "modern® Roman Catholic perspective the relations
which prevailed during the Middle Ages between the Church and
the secular powers appear as completely exceptional, Such
relations exhibit, in fact, characteristics which make them
not only different but even in full contrast both with the
preceeding centuries - during the 0ld Roman Empire - and with

the modern era, the era of the national States,
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Such a contrast is readlly seen by a mere glance at the
following texts which are typlcal of their own ages, The first
one by Pope St, Gelasius, at the end of the vth century, The
second one by Pope Gregory VII, in the xith century. The last

one by Leo XIII, in the nineteenth century,

St, Gelasiuas wrote to Emperor Anastaaiuszlaz

" ceee Christ has divided the functions of the two
povers, assigning to each one its proper task and
dignity. The spiritualXﬁEwer keeps itself detached
from the snares of this \world and, fighting for God,
does not become entangled in secular affairs, while
the secular power, for its part, refrains from ex-
ercising any authority over divine affairs®,

Gregory VII, addressing to the Roman Synod, on the occasion
of his second excommunication, and deposition, of Emperor Henry

Iv, saldy 339 (to the bishops)

"Make certain now, I pray you, most holy Fathers

and Lords, that the entire world understand and

know that, if you can bind and loose in Heaven,

you can here on earth remove from, and give to,

each one according to his merits, empires, king-
doms, principalities, duchies, marquisates, coun-
ties, and all the possessions of men, Often you
have deprived perverse and unworthy men of patri-
archates, primacies, archbishopriges, bishopriecs,

to give them to truly religious me., If you are then
able to form judgments on spiritual things, what
power must you not have over the things of this world?®

132, De Apathemis Vinculo, 4, Migne, Pat, Lat, LIX, 108-9,

133, Gregory VII, Registrum, VII, 14, aj; ed. Caspar, Berlin,
1930, p. 487,



Leo XIXI writes in his fomous Encyelical Immortale Dei
134

(1885)

"The Almighty has given the government of the
human race to two powers, the ecclesiastical end
the civil ,,.,.. Each power in its order is supreme
- utraque potestas est in genero suo maxima -%,

We cannot fail to see that the first and third quotations
are at one in recognizing the legitimate existenece and rights
of two separate societies which have their origin in the will
of God, The second statement, on the contrary, reveals a situa-
tion in which authority is seen centralized in the ecclesiastical
power, The Pope and the bishops have received, according to the
Gregorian statement, included in the power of the Keys, supreme
authority over both the spiritual and the secular orders. In
this way, as the Middle Ages' Catholic scholar H,X. Arquilliere

135

has said, "The State's natural authority, which prmceeds

{

(:w\ﬁhi)/ the Church, founded on the primitive requirements of human

&
9 é} \\\ nature, independent and sovereign in itas own domain, is com-

) " pletely ignored, absorbed within the ecclesiastical authority",

How has this happened? How has such a synthesis been

realized? The a{swer provided by history is, for modern

134, Paulist Press edition, New York, p. 7.

136, L'Augustinisme Politigue, Essai sur la formation des
Theories politiques du Moyen-Age, Paris, Librairie
Philosophique J. Vrin, 1966, p. 23,
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Catholic scholars, fully satisfactory. Pope Gelasius, in the
fifth century, found himself in the face of an age-old, power-
ful empire, fully conscious of itself and its rights, firmly
rooted in the Roman juridical tradition, The Pope therefore

in his affirmation of spiritual rights of the Church, stops
before the existing secular authority, acknowledging its legitim-

acy and rights,

The definitive collapse of the Roman Empire, however, and
the advent of the barbarian tribes (monarchies), inaugurate an
entirely new situation in the midst of which the Church stands

as the only organized power having some notion of the res publica,

that is, aome political knowledge., The barbarian kings, illi-
terate, in want of all other knowledge different from the use

of force, have to rely completely on the Church for their instruct-
ion, not only religious but also intellectual and political., It

is not difficult to see how the Church becomes, in a very real

sense, the "soul" of the State, As a result of this teacher-

pupil, and paternal, relation the European society - fully pene-
trated by religion and the Church -~ begins to be considered as

a "unity”, within which the "two powers" loose their demarca- !

Lcovne
tions, and \emse integrated into one single "Christendom”,

The process which led towards such an "integration" of

society - and which would culminate with the Pontificates of
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Gregory VII and his successors — was characterized by two
interesting developments in the conception of the origin,
nature and purpose of the secular powers., Firstly, it took:
place what a Catholic scholar calls "a progressive ‘erasement!'
of the State's natural authority"m6 and of its independent,
natural, origin., Secondly, the incorporation of the State

within the ecclesiastical society,

Gregory VII, in fact, - having forgotten as everybody
else in his time - the existence of a legitimate, separate,
human authority, whose ultimate fountain is found in God Him=-
self (Rom. 1331 £f,), traces the origin of the temporal power
back to the devil! "Who does not know", writes the Pope to
Bishop Hermann of Metz,'that kings and temporal princes had
as their ancestors men who, ignoring.God, endeavoured with
blind passion and intolerable presumption to domineer over
their equals, that is, other men, by means of pride, rapine,
treachery, murder, in fact, by an infinity of criminal acts,
very probably instigated by the prince of this world, the

pevilpnid?

Againast the background of this conception all lawful

136, “L'effacement progressif du droit naturel de 1'Etat"®,
Arquilliere, ibid., pp. 37-38.

137. Register, VII-VIII, 21; Caspar's edition, Berlin, 1923,
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authority is seen concentrated in the religious society, that

is, in its Head, the Pope, without whose institution and dele-
gation no other society can lawfully wield any authority. This
development reached its climax during the Pontificate of Bonitace
VIII, By this time Giacomo de Viterbo gave articulate formula-

tion to this official theory in the following termsnlas

The quality of inferior things is contained
in superior things, effects are present in
their causes, In conformity with these
principles, the temporal power, which is
related to the spiritual power as the in-
ferior quality to the superior and as the
effect to its cause, is conprised in the
spiritual power. This is why it is taught
that the rights of heavenly and earthly rule
have alike been bestowed on Peter by Christ,
Peter, and after him any of his successors,
in whom reside the plenitude of the spiritual
power, possesses for this very reason the
temporal power also ...."

Pope Innocent IV is even more explicit, For lim the
theory which would concentrate all authority in the Head of
the ecclesiastical organization has its basis in the Christo-
logical doctrine of the Church, Being Christ "True King and
true Priest after the order of Melchisedech® |te has bequeathed
to the Popes “"not only the Pontifical, but also the Royal Nonarehy,

not only the Heavenly Empire, but also the earthly cne",

138, De regimine Chistiane, II, 7; ecited by H.X. Arquilliere,
as le plus ancien traite de 1'Eglise, Paris, 1926, pp,.
236-1, '

¢
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/f Consequently, “the secular powers, when they exercise their

authority, they are simple using a force which has been trans-

mitted to them by the Charchw,13?

Within this context, what is the purpose of the secular
power? The answer given by Mediaeval theologiTans is a quite
logical one. The temporal power, not having any independent
right of ita own, does not have, either, any independent pur-

pose or goal., It haa,irather, a function, a ministerium to

fulfill within the Church, The purpose of the secular power

is to be "the secular arm" of the Church, This theory received

clagsical formulation by Isidoro de Sevilla:

139, Encyclical Aeger c¢ui levia, @245) in Winkelmann, Acta im-
perii inedita, Innsbruck, 1885, v, II, p. 698, cited by
Aquilliére, op, cit., pp. 34-35, The same thesis is also

sustained in the famous Bull Unam Sanctam, issued by Boniface

VIII (1294-1303) during his famous quarrel with Philip the
Fairs

"We are instructed by the words of the Gospel®, saya
the Pope, "that two swords are in the power of Peter,
the spiritual and the temporal. 1In fact, when the
Apostles saids 'there are two swords here', i,e., in
the Church, the Lord did not replys 'that ias too much?,
but *that is enough'., Certainly, he who denies that
the temporal sword is in Peter's power, forgets the
Lord's words ‘'put back thy sword in its asheath'.

Both sworde are thus in the power of the Church, the
material end the spiritual, but the former is wielded
on behalf of the Church, the latter by the Churchs

fhe latter by the hand of the priest, the former by
the hand of the kang or knight, on the word, and with
the consent,of the priest, It is in faect nreedful that

one sword should be below the other and that the temporal

authority ahould be subject to the spiritual power®,
Cf. Joseph Ilecler, "L'Argument des Deux Glaives",

in the Recherches de Science Religsrieuse, 1931, pp,.
299-3393 193Z, pp. 151-177,
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The secular princes attain sometimes the highest
power in the Church in order to protect, with
, their might, the ecclesiastical discipline,
@f\ Otherwise, this power would not be necessary
iy were it not to impose, by the terror of discipline,
,JA'\ that which the priests are incapable to do by
\ preaching .... Let the secular princes know that
God will demand from them account of the Church
that He has put under their protection'.140
If we spell out what it is said, or implied, here we
find that, 1) the State's natural right is obscured and tends
to disappear; 2) the "religious function® of the State appears
as its only reason to existy 3) Such existence is only justified
by the fact that the force of its sword must complement the action
of the Church and the preaching of the priest; and 4) that the
basis of the secular power is to be found, not in the natural
order, but in the ecclesiastical authority, "Its end continues
to be, in fact, the common good of ite subjects, but the common
good as it is understood by the Church and preached by the priest

to the faithfulw,l4?

The logical consequence of all these developments was the
appearance of a gradiose doctrine which has becen called “the

Mediaeval pontifical theocracy®, according to which "The world

140, Isidoeri, III, 51, in Patrologia lLatina, b. IXXXIII, col,
723724,

141, Arquilliere, op. cit., p. 42,
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is governed by God through His Supreme Viecar, the Pope., Other
powers are not legitimate unless they receive their institution

from thias supreme authority'.142

This whole conception and practice,although it is sometimes
talked of, in modern times, with certain nostalgia,143 has been,
in general abandoned as the product of certain specific historical
circumstances which have passed away for ever, This is, particu~

larly, the position assumed by some new tremds in Catholic thought

as we shall see later.,

142, Arquillihre, Augustinisme Politigue, p. 36.

143, "There was once a time when States were governed by the
principles of the Gospel teaching., Then it waa that the
power and divine virtue of Christian wisdom had diffused
itself throughout the laws, institutions, and morals of
the people, permeating all ranks and relations of civil
society, Then, too, the religion instituted by Jesus
Christ, established firmly in befitting dignity, flourished
everywhere, by the favor of princes and the legitimate
protection of magistrates; and Church and State were
happily united in concord and friendly interchange of

good offices." (Pope Leo XIII, Encyclical Immortale Dei,cc¥ted

in Catholic Principles in Politics, Ryan and Beland, pp.
293 f£,).




Chapter TJis Modern Catholic Tendencies on Church-State

Relations,

In interpreting the Catholic principles on Church-State
relations, and in drawing from them the proper practical con-
clusions, modern Catholic scholars lay the strongest possible
emphaasis in the following realizations, First, the new form
which the whele Church-State problematic assumes in contemporary
society and which calls for corresponding developments in Catholic
principles, Second, on the paramount significance of buman
personality and personal conscience. Third, on the central
place which must be accorded to full religious liberty - only
to be limited by the natural laws of morality and by the exigences
of the coimmon good -~ in the context of the doctrine of Church-
State relations and of the whole spiritual life and mission of

the Church,

In the first part of the present chapter, therefore, we
proceed to consider these three major emphases, leaving for
the second part the question as to how modern Caihclie scholars

understand the principles about Church-State relations,

‘3,/ ka Modern Catholic emphasess

77 lo—*db‘v 7\ d': L.&'{péj,q'rwtu(—/
Fil.1 7 1. Firstly, great emphasis is laid in the new form which

the Church-State question assumes in contemporary society end
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the consequences of this for Catholic doctrine, The Medifeval
synthesis or concentration of all power, spiritual and temporal,
in the ecclesiastical society was challenged by the rise of a
new political fact which finally led to the disintegration of
the synthesis produced by the Middle Ages. The new political
fact was the assertion of the independence of the temporal king-
dom and of the kingly rule. The Med?ﬂeval conflict between

sacerdotium and imperium reavhed its climax, as we have said,

in the famous quarrel between Boniface VIII and Philip the PFair,

of France, Boniface took the stand on libertas eccle:iastical44

and Philip on libertas regalis, The reconciliation between the

two positions proved impossible because of the intransigence of

both canonists and lawyers,

Modern Catholic scholars find an analogy between this con-

ae
flict and theroneﬁcharncteristic of contemporary society, "The

basis of the amalogy", says Father John Courtney Murray, S.J.,

"is that now, as then, aipolitical development haa created a

situation of soclal fact and of political right which must be

‘reckoned with .... the modern development is the rise of democracy,

144, The immunity of the Chnrch in its innmer life and organization,
and its right to preach its doctrine and to proeclaim its
laws so @B to obtain effective obedience of itas subjecta.
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a political development of first magnitude, the greatest since
the rise of the nation-state, and greater than it'.l45 Referring
to this momentous new fact Pope Pius XII said: "in our times,

in which the activity of the state is so vast and decisive,

the democratic form of government appears to many as a postulate

of nature imposed by reason itself'.146

At the heart of this new development of modern political
society there stands - solidly established on juridical and
even on theological foundations — the human person, the "citizen",

fully armed with the concept of libertas civilis, that is, with

a set of "civic libertics" that is today the recognized and in-
dispensable means for the citizen to vindicate his rights and

to take, responsibly, his share in the direction of the political
process, in the democratic institutions, It is this set of

libe:kpn civilis which make possible for the citizens, in the

T
words of Pius XII, "to express their own opinion en the duties

and sacrifices that are imposed on them™ and "not to be constrained
to obey without having been heard"®, Only these civic liberties
are able "to put the citizen in a continually better position

to have a personal opinion and to enforce it in a manner that

145, Art., “Contemporary Orientations of Catholic Thought on
Church and State in the Light of History", in Theological
Studies, Vol, X, Nr. 2, p. 181.

146, "Christmas Radio Message", 1944, in Fonr Great Encyclicals
of Pope Pius XII, Paulist Press, p. 197,




will contribute to the common good".147 In a democratic society

the due protection of these liberties is, in fact, part of the
cormmon good, They - freedom of opinion, of association, of
speech, of press, of religion - are an integral part of the
very definition of a democratic state. They form a coherent
whole. They;:il ~ including "freedom of religious association

and a constitutional right to the free expression of religious

opinion'148 - awe contained in the concept of libertas civilis,

Now, it is in this concept of libertas civilis where some

modern Catholic scholars find the contemporary counterpart te

the concept of libertas regalis wielded by Philip the Fair, in

the twilight of the Middle Ages, as opposed to the concept of

libertas ecclesiastica, of Boniface VIJI. Here, hence, lies

the problem and challenge presented both to the Church and to
the State in the formulation of a theory about their mutueal
relations, "It will not be solved save by a doctrinal effort,
such as Boniface VIII failed to make, the effort to construct
a doctrinal synthesias of Church-State relations which will

be at once true to permanemtly valid traditional principle

147, 1Ibid., pp. 196, 197,

148, J.C. Murray, op. cit., p. 182, To exclude this freedomn,
says Father Marray, " .... is not just, for it inevitably
implies some violation of thet political equality which
all the citigens of a State may justly c¢laim as e basic
civic right". (Idem,)
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and also universally valid within the horizons of today's
factual and legitimate political development”.4? But of
the greatest importonce for the solution of the problem is
the capacity to see clearly which are the exact terms in which

the problem is posited today. It is ne longer posed in terms

of sacerdotium and imperium, nor in terms of sacerdotium and

regnum, but in terms of sacerdotium and civis, the civic per-

son, who as free citizen is the responsible agent in democratie

'finstitutiona. He is "the man" whom, as Piu;hXII says, “the

absolute order itself of beings and purposes shows as an in-

dependent person, namely, the subject of inviolable duties and

rights, who is the source and end of his own social 11!0....'150

~ "The problem in its new phase™, says Father Murray, "is governed

by a new dyarchy, Church and Christian citizen, which has behind
it all the warrant in theological and political principle, and
in papal approval, necessary to legitimate the erection on it

of a genuine Catholic thesis".151

)

What theologians like Murray and Sturzolsz are saying

at this regard is that the Church is today at the point where

149, Murray, Ibid., p. 184,
150, Christmas Message, op. cit,, p. 199,

151, 0p. cit., p. 231,

152, Don Luigi Sturzo, Church and State, lLondon, 1939,
pp. 399 ££,, 429, 527,
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its doctrine and principles demand a corresponding development
to that which has anlready taken place irp the secular side, The
bases for such development were laid by Leo XIII - who although
still bound to the special situation created by the nineteenth-
century doctrinaires of the secular state - was able to see the
new demands of contemporary society. These, however, have been
more clearly realized by the Popes of the present century,

With relation to the Church's contribution to the development
of the equality of man, and to the surmounting of national
divisions, for instance, Pius XII said that the Church mtkes

this contribution

v

7
7

/ eeee by penetrating into the deepest intimacies
// of the human being and by placing it at the
center of the whole social order, Now this
/ human being ias not the abstract man, nor man
A ﬁ::) considered only in the order of pure nature,
i‘)“t 3 j\\ but the complete man as he is in the eyes of
/ fﬁ? God, his Creator and Redeemer - man in his
/ Tk concrete and historical reality, which can
f never be lost sight of without compromising the
/ normal order of human living together., The
Church knows this and acts zccordingly, It may
be that in certain places and at certain times
one or other culture (civilth), one or other e
ethnic group or social class have more than
others made their influence felt upon the Churchj;
Nevertheless this does not mean that she is en-
feoffed to any of them, or that she becomes, as
it were, petrified in a given moment of history
and closes herself to all further progress, On
the contrary, bent as she is in constant attention
over man, listening to all the beatings of hisa
heart, she knows all its|riches, and is aware of
all its aspirations with that clarity and keenmesas
ef intuition which can come ouly frem the doctrine

{(ta --'af-C-\'
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of Christ and from the supernatural warmth of a
divine charity. So in her progress the Church
follows without pause or stoppage the providential
path of history and eircumstanceg, This is the
profound meaning of her vital law of continual
adaptation, whiech some, because they cannot rise

to the height of this magnificent conception, 153
have interpreted and presented as ‘opportunism',

In this remarkable paragraph the Pope sees man at the center

of the "whole social order"; man and society ;:\;ubject to the
law of history; and the Church itself "following the providential
path of history and circumstances" in obedience to "her vital

law of continual adaptation®, Modern Catholic theologians

find this vital need for adaptation ~ not to asurface movements,
or currents of error, but to profound exigences of hListory -
supremely relevant to the Church's doctrine on relations of
Church and State.154

3 ' ’c ’> (..'.g. \:LUL{.I:(*;-" C'f l)i_,-.mbdu( CC’TULQ):L‘)L(A.—*
‘ﬂﬁ One further ‘tentét, the one ~ perhaps - of greater

spiritual significance, which occupies prominent place in
modern Catholic trends, is the paramount importance which they
accord to human personality and the deep concern which they

manifest for the integrity of personal conscience,

This development has ite roets in deep theological

153, Allocution to the New Cardinals, Feb, 21, 1946, Atti
e discorasi di Pio XII, 8, 122,

164, Murray, op. cit,, p. 213.

- ‘&f‘
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reflections, as we shall see later, but also in a fresh look

at the history of the Church from the perspective provided

by recent political experiences, As a result, hence, of

both theological investigation and historical analysis an
important realization is becoming clearer and potent, namely,
that the person is the existeég;al peint at which the intro-
Jection of transcendent and immanent takes place, in the per-
son of Christ and in the person of every Christian.{ Consequent-
ly, "the person stands revealed as the basis of the entire social

185 It has become clearer that the first and most

structure”,
far-reaching contribution made by Chriet, and the Christian
movement, to the ancient world was the liberation of the indi-
vidual conscience from being inevitably bound to social institu-
tions, "Human personality cramped by group-religioms had become

the slave of the laws of the collectivity"”, says Sturzo, "It

was necessary to break the bonds of family, caste, clan, people,

\\ race, city, empire, in order to worship God im spirit and in

™ 15

truth", e However, what has contributed most deciasively to
the realization of the centrality of the human person in the
whole social order and the supreme duty of secial institutions

to respect the integrity of personal conscience, have been the

155, A. Robert Caponigri, in the Introduction to Sturgo's)
Church and State, p. xiiiJ Univeraity.iofi.Notre.Dane’ nrqss. 1962,

156, Don Luigi Sturzo, Clurch and State, University of Notre
Dame Press, 1962, p. 28,
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recent painful experiences of world history. These have made
plain the disastrous, spiritually-crippling results of totali-
tarian systems, and the importance for the Church to take a

firm atand against them in favor of the individual,

One expression of this concern is the greater sensitive~
ness which can be observed with regard to the natural rights
of personal conscience, These rights = immunity from force
or pressure of any sort, the right of personal autonomy.
domestic autonomy, free association, the right to propagate
belief in God, etc, - are being firmly asserted as inviolable
against the State or againat any other social institution.

167

Such rights are affirmed as natural rights, that is, as

having its source in a level deeper than that ., which the
State can lay its hand on, in the constitution itself of the
world and of human nature, in the intention of God, They are

EJHQQ;Cw/
part of Lex naturae, Civil law is, therefore, in-the-obligatien

to recognize them and guarantee them to all citizens,

Not only the State and all other human institutions, but
also the supernatural society, the Church, by the very character
of its action, is bound to show the greatest possible respect

for human conscience, The Church's respeect for the rights of

157. .C. Murray, "Freedom of Religion®, in Theolopgical Studies,
ol, VI, pp. 273 ff,
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congcience is by no means incompatible with its resolute as-

sertion of its divine established authority., On the contrary,

as the German Catholic theologian, Karl Adam, affirms, "the

*E\ésﬂ}/ Lav of the Church is intended to operate no otherwise than in
!

g and through conscience, and from conscience it gets its pene-

\
. trating force and comprehensive inflnence".158

This affirmation
has its important implications for the attitude of the Church
towards the acute problem of religious liberty, as we shall

see later, because according to the same theologians, "even

in the case of so vital a matter as belief in Christ, a man
would act wrongly who should profess this faith ageinst the

judgment of his (erroneous) conscience".159

This same emphasis, whiech modern Catholic theologians
put on the centrality of human personality and the inviolability
of personal conscience, shows itself in another aspect more di-
rectly connected with the problem of Church-State relations,
That is, the question of the integrity of human personality
as the final end which must condition the action bLoth of the
State and of the Church, Because, it is the human person

which - as Christian and citizen - has solemn duties to the

158, The Spirit of Catholicism, Image Book, New York, 1954,
p. 210,

159, Ibid., p. 207.
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State and to God, Herein, say Catholie theologians, lit_{the
basis for the demand that the State, in the exercise of its
authority, conform itself to moral law instead of being against
it., "The reason is", says Father Murray, "that only thus ecan
the conscience of the citizen be at peace, rejoicing in an in-
ner harmony between the obligation it owes to God and the obli-
gations it owes to the State. When public authority is in
conflict with the authority of God .... the conacience of the
citizen is, interiorly, divided, And this is a supremely fla-
grant violatioﬁ of the primal right of conscience to its own

integrity and peace".160

The Church is also bound to the same concern for the in-
tegrity of personal conscience. Because, it is, in fact,a

juridical society which exiats, iure divino, however, it does

not exist to preserve itself, as juridical society, to save
itself, as it were, but men, "The whole of the 'institutional'
action of the Church, whether in her mission to souls or in
her mission to the temporal order, has no other ultimate focus
than the protection, support, andI;:rfecting of the freedom of

man to reach his eternal destiny".131

160, Ibid., p. 267 £f.

161, Ibid,, p. 237.
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As seen from the standpoint of modern Catholic theologians
the problem of Church and State, therefore, has at its centre
the huaman person in whose inner conscience the two powers
must find harmony lest any juridico-politiecal agreement be-
tween the two societies, reached on the institutional level,

be found guilty of irrelevant superficiality,

k! 3x. ﬁﬁquw

he third placé, modern Catholic tendencies lay
a strong emphasis on the belief that nothing less than full
religious liberty - limited only by natural laws of morality
and by the exigencies of the common good - can claim to be
in consonance with Catholic principles on Church-State rela-
tiona and with Christian doctrine in general, Given the two
previous emphases, on the one side, on the realization that
the Church-State problematic ia,fundamentnlly, the problem
of establishing harmonious relations between the dyarchy
Church and Christian citizen, and on the other, the conviction
that tge integrity of human personality must be the paramount
concern of both Church and State, given these two basic beliefs,
the third one about religious liberty stands as a natural

and logical corollary.

The ever growing number of outstanding Catholic theologians
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who meintein this position162

adduce three set of arguments
to establish their claim which they consider to be required
by the spirituel exigences of the Gospel and by the best and

true tradition of the Churech,

3,00 241 ﬁﬁiaﬁuﬁaz o )LﬁliL¢4¢p Zg o
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A~ Firstly, religious liberty is advocated as a right which

S

has its basia in) the law of nature and which, therefore, has

(8

to be rccognized and guaranteed by the constitutions of the

9
163 This is a stand taken

State as an inalienable human right,
on the level of mere phylosophical and ethical reasoning and
rightly so since "the Church's theory of religious liberty
rests initially and fundamentally ..,.. on a qé;ibgophical

explanation of the structure of the human conscience and of

- the State, for whose validity reason itself standa sufficient

guarantee‘.164 This astructure of the human conscience, and

of the State, demands that the latter establish by law, and
fully guarantee in practice, the natural rights of the former
among which stands, prominently, the right and duty to worship
God free from force or pressure of any sort., The protection

Fuet-
of this fundamental right must take precedence io any other

162, Cf, Carrillo de Albornoz, Roman Catholicism and Religious

Liberty, WCC., Geneva, 1959,

163. So, for instance, J.,C. Murray, "Religious Freedom", in
Theological Studies, vol, 6, pp. 65-113; “Freedor of
Religion, I ~ The Ethical Problem”", idem.,, pp. 229-286;

Jacques Maritain, Les droits de 1'howme et la loi naturelie,

New York, Editions de la Maison Francaise, 1942,

164, Murray, ibid., p. 234.



consideration, even to tie interests of tle community and of
social institutiouns which could be in opposition to the laws

of nature, Becauss,

/ won the level of its relationship to the Absolute”,
/  says Maritain,165 vthe human person, being destined
/ by ite Creator to a life beyond temporal confines

personality as such, is beyond all temporal com-

; munities and superior to them; viewed in this way,

’ with regard that is, to those things concerned with

f the Absolute in Man, Society itself and its common

| good are subordinated to the spiritual perfection

% and eternal aspirations of man, as being a purpose

’ of another order which transcends them, A single
kuman seul is worth more than the whole material
universe, Nothing is superior to the human soul,
except God, That is why in the sphere of the

\\ everlasting worth and absolute dignity of the
soul, as it has been created, society exists for
and is subordinate to man",

§7 / and endowed with the loftiest aspirations of the
/

Eaving said this, modern Catholic writers take care in

i

pointing out that "the right and duty to worship God according

to conscience® is not identical to the claimed right to propa-

gate publicly religious beliefs, Religious liberty, in as much

as it has to express itself publicly, by association, speech,
press, etc,, must, like any other social activity, be';;bject
to the criterion of the common good. In this external aspect

it is argued, religious liberty is no longer a natural right

but a civil right to be granted -~ and demanded - on the basis

165, 0Op. cit,, pp. 26-27,
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of the common good,

In saying this, however, Catholic scholars are not granting
latitude to totalitarian systems that would be ready to curtail
all public freedoms with the excuse of preserving certain cul-
tural or ethnical values that they associate with the “"comnon
good”, Ratﬁer, as we have said before, modern trends in Catholice
ism tend td a;;;;fe éhe fact that' in the context of the modern
organization of society such freedoms as liberty of association,
speech, press, and the use of these for religious purposes, have
become a part of the common good. Without them the citizen is
deprived of his means to assert the rights of his conscience

and to fulfill the duties that are demanded from him by democra-

tic institutions.

All this, however, is said from the standpoint of the law
of nature and of reason, That is, on the mere ethical level,
Because the question of religious liberty has another dimension
which springs from the fact of Revelation, Christ has come,
the law of the Gospel has been proclaimed and the Church has
been established. In other words, a supernatural order of
salvation has been instituted by God, by His own intervention
in the world; and this fact has momentous consequences for man
and society, Because in the economy of Revelation human reason

is not the only guide for human life; personal conscience is not
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the only voice of God; and the State is not the only institution
with social authority over man. "“Consequently®, says Father
Murray, "the essential part of the problem of religious liberty
consists in harmonizing the solution reached on the ethical

plane in terms of reason and natural law, with the solution
reached in the theological plane in terms of the Church and

the law of the Gospel“.166 Nevertheless, the same Catholic
theologian insists in his belief that ®"the process of harmonizing
these two solutions into an orgamic synthesis is not, and cannot,
be accomplished at the cost of destroying one of therv,..". This
means, “he concludes, "that the rights of conscience as determined
by natural law remain in their full validity under the Christian
167

law".

2.0, 3.2 Aawis 0n Mhatoricad and Opddical Epptriorce
4. Secondly, religious liberty is advocated by modern Catholic
scholars on the basis of the recent experience of the Church
vigs—a-vis various forms of totalitarianism, According to Jacques
Leclercq168 the period which followed the Reformation saw the
rise of the "Catholic states™ in which it was considered as the

"Catholic ideal” or as the "Catholic thesis® a situation in

which Catholic religion was accorded the atatus of "religion

166. Art. "Freedom of Religion", op. cit,, p. 278,
167. Iden,.

168, "Etat chretien et liberte de 1'Fglise™, in Vie Intellectuelle,
Fevrier, 1949, pp. 99-111,
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of the atate” whereas all other religious groups were simply
tolerated and this under legal restrictions., The idea behind
this concept was that "error has not the same rights as truth”
and that to grant rights to error is to attempt againast the
common good, Thereafter, followed a period of preoccupation
about situations in which this “"thesis" couldn't be applied,

a concern which issued into the theory of a Catholic "hypothesis",
In consequence, says Canon Leclercq, “there has developed a cer-
tain pragmaticism or even utilitarianism, which seeks the good
of the Church in concrete circumstances, without being greatly"
embarrassed about theories“.169 Modern Catholic scholars point
out that this period has come to an end., A contributing factor
has been the rise of secular counterparts ("contrefaqons“) of
the nineteenth~century Catholic ®"thesis"™ which have displayed
the greatest possible intolerance and persecution against all
people who represent e menace to their dogmatic concepts of
"common good" and "national unity". So, for instance, Nazism
and Communism, But also, according to Canon Leclercqg , regimes

like the one represented by Franco in Spain.170

169, Ibid,, p. 99.

170. An attitude like that assumed by Spanish Catholics who
have reaffirmed, under Franco, the old Catholic "thesis"
tantamounts, according to Leclercn, "to a sort of agree-
ment in principle with the commnists® (Ibid., p. 101),
According to the same theologian, the situation reached
the climax of confusion "by the disconcerting spectacle
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As a condﬁuence of all this the Church has learned e
*new principle®, which Leclercq believes to find in Leo XIII's
Encyeclical Libertas, that the liberty of the Church requires
its independence, or dissociation, from all political forms.171
That is, its refusal to accept any special political favours
from any state, since "hardly a case is known of a state of-
ficially Catholic or even simple benevolent towards the Church,
which has not made the Church pay for its benevolence by de~

manding in return an unconditioned support“.172

FProm the standpoint of these recent experiences modern
Catholic scholars look back, once again, to the history of

the Ghumch, and il wwes SORETaEbae whkich -are. not altogether

in line with the traditional concept of libertas ecclesiastica.

In the early Church, says Don Luigi Sturzo, ".... freedom was
above all a personal achievement, a positive uplifting of the
spirit, a complete penetration by the new life of the Gospel,
a participation in the divine ,... In the early Christian

movement, freedom does not affirm itself as the collective

170 (continued). of Hitler's Germany persecuting religion within
its own borders and lending its assistance to the Franco
movement which presents itself as a crusade directed at
the restoration of Christian principles"! (Ibid,, p. 101.)

171, Ibid., p. 102.

172. Ibid-. p. 103.
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achievement of the Church as a body, but rather as the achieve-
ment of the Christian as an individual., It ias founded on the
vindication of his right to his religion as the light of truth
for the regeneration of his soul, reborn with baptism, placed
by grace in communication with God, rising agains with Christ,

living its own life'.173

The same Catholic writer calls attention to the change
which took place in the fourth century, Constantine inaugurates
an age in which religious freedom assumes a new aspect, no longer
golely individual but social, no longer private but political,
This new age is characterized by a process of integration of
society into one social unity, similar to the one which had
prevailed before Christ -~ a unification which was to be sought
either by the domination or absorption of the spiritual within
the temporal (East), or by the domination and integration of
the temporal within the spiritual (West). ®"In this process of
integration®, says Sturzo, "the idea of toleration and of religious
liberty isllost, Instead there was an effort to attain the
politico-religious unity of the Empire through the disciplinary

religious unity of the Church".174

173, 0Op. cit., p. 28,
174. OE- cito. P. 35-

‘?_-‘tr
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These are important considerationa and they stand behind
modern Catholic scholars in their claim that religious liberty
is, in fact, the Catholic "thesis" in the matter of Church-
State relations. This position gains support also from other
Catholic writers who show special concern with the preblem of

1757 Thé ground for such

4

constraint in matters of religion,
concern is that, in the words of an outatanding Catholic lay-

man, Kahnelt-Leddihn, "Peter's swordatroke (which cut off the

ear of Malchus) remains a permanent temptation for the Church".176
And this is specially scandalous in a time in which, according
to another Catholic scholar, "the whole of civilized mankind

is on principle renouncing coercion in spritual, and specially
in religious matters, and is tending to class the use of force
in this respect with that barbarianism against which the people
of the western culture are uniting their resources".177 This
being so, the definitive renunciation to its "right of coercion",
to the use of "the secular arm®™ for the repression of heresy,

and to all inquisitorial methods of protecting the purity of

the faith, “can bring only blessings on the Church".178

175. So, for instance, in Erik von Kiihnelt-leddihn, "Katholische
Toleranz?®, in Wort und Wahrheit, IV, 1949, pp. 342-53;
Max Pribilla, S.J., "dogmatische Intoleranz und birgerlische
Toleranz®, in Stimmen der Zeit, CXLIV, April, 1049, pp. 27-40,

176, Op. cit., p. 348.
177, Pribilla, op, cit,, p. 35,

178, Idem,, p. 37.

s
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-3, In the third place, religious liberty is affirmed
by modern Catholic theologians on permanently - valid theolo-

gical grounds connected with the nature of the act of faith,

In fact, the "act of faith", in Catholic theology, although
prompted by sufficient and conclusive evidence and demanded by
divine authority,is, nevertheless, a free act, "It is a suprems
act of self-expression and self-realization which with perfect

freedom attains and clings to truth 1tse1f".179 In this sense,

"faith is a deliberate human act of choosing to honor God'.180
The very core, and wonder, of the Gospel resides precisely in
the fact that God, who could compel men to faith chooses rather
to invite them, and leaves them free to respond., Thefact that
God bas so0 acted is the clearest possible indication of the
reality that man is endowed with the power to say "yes" or

"no" to God, a fact which is sufficiently attested by the

Gospel's records.181

Certainly, man cannot believe in Christ without the

help of God, without the gift of grace, "but the gift bestowed

179, George C. Ring, S.J., "Motive and Freedom in the Act of
Faith®, in Theological Studies, vol. 6, 1945, p. 162,

180, Iden,.

181, Cf., for instance, John 3119-21, quoted by Yves Congar,
0.P,, "Le Christianisme, doctrine de liberte®, in
L'Eglise et la liberte, Paris, Flore, 1953, p, 20,
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upon him", says Father Congar, 0.P., "is that of freedom to
fulfill himself, We can lend ourselves to God but we can

also refuse ourselves, Of course, this does not mean that
God has not the power to make us submit to His Will, But He

prefers our liberty to the affirmation of His own sovereignty'.182

The act of faith, moreover, that leads to total surrender
to God, is conceived and born in love., God loves man and ex~-
pects love in return. Consequently, says Yves de Montcheuil,
S.J., "that which does not spring from love has not for him
(i.e., for the true Christian) any value, because God does not
find there what He demands®™, Hence, "the very idea of a reli-
gious action which could include force appears absurd to him
(i.e., to the true Christian), he refuses all forms of coercion,
however subtly disguised".183 The act of faith, then, by its

very nature, is a free act,

Starting from this analysis of the act of faith modern
Catholic theologians lay a strong emphasis on the freedom of
personal faith and on its politico-moral corollary ~ "the
rights of sincerity" or, "the rights of men of good faith or

84

good will".1 That is, that within the limits of publiec

182, Ibid., p. 23.

183, "Integrisme et liberalisme®, in L'Eglise et le monde actuel,
1945, pp. 324 f£f,

184, Jacques Leclercq., op. cit., pp. 107, 108.
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order every man ought to be free teo orient;;;rhis life according
to his conscience, Although modern Catholic scholars point
out that this has been in the Catholic Church the traditional
counterbalance of the principle of the "rights of truth", it
is evident that in modern times there have taken place, in
this connection, certain developmenta, Canon Leclercqu, in
fact, recognizes that an important shift in viewpoint has taken
place. The more metaphysical and social viewpoint, characteristiec
of the Middle Ages - and maintained beyond them -~ tended to regard
every deviation from prevailing belief as evidence of bad faith,
and for that reason, punishable., "In our days more and more ac-
count is taken of the fact that the knowledge of truth requires
an ensemble of delicate social and psychological conditionsg
however convinced one may be of the truth of a doctrine, one

understands that others may not perceive it'.185

Socially, the traditional desire of the Church has been
for conditions within the State and society which are "favorable

186 it was conaidered

to the truth", According to Leclereq,
that conditions favorable to the truth were established by

guaranteeing/ hose who possess the truth the exclusive right

185, 0Op. cit,, p. 108; cf. also R, Aubert, le Probleme de
l'acte de foi, Louvain, 1945, pp. 347 {f,

186, Op. cit., p. 108,
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to propagate their beliefa, There was no conecern about the
danger that adhezion to the truth might become a constrained
or mechanical act., Today, however, the concern for sincerity,
for the integrity of the personal conscience, and, therefore,
the concern for the genuineness of the act of faith, has taken
the place of the preoccupation for the political and social
rights of "the truth", According to this new intuition "the
duty of the State to favor the truth ought to be interpreted
in the sense of the formation of social conditions favorable
to this end, that the citizens may find the truth."187 Con-
versely, "a social order which humiliates certain people and
makes life difficult for them, as likewise, an order that bans
discussion is not favorable to the spread of the truth, what-

ever else it may be".188

Summarizing, therefore, we may say that modern Catholic
scholars find important bases for the right of religious
libertyéi.’; the @osophical, or ethical, plane, T;Mthe prac-
thcal end polittenl lowed, and fn tie WBelogieal Vevel in

connection with the nature of the act of faith,

h;,i,}ﬁ Modern Interpretation of the Catholic principles:

Modern Catholic thinkers do not believe that their emphases

187, 0Op. cit., p. 110,
188, Idem..

Y
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are in any way incompatible with the essential Catholic prin-
ciples on Church-State relationa, On the contrary, they assert
that their position is the only one which takes seriously both
the permanent Catholic principles and the modern devefopments

in the rational political order,

It seems to us, in fact, that their interpretation springs
from a greater willingness to obey the Church's "vital law of
continual adaptation", This, however, in itself, would not
be the most important thing., What is really a challenge to
the Church in general is the fact that modern Catholic tenden-
cies recommend themselves as being closer to the apirit of the
Gospel and truer to the nature of the Church and to her divine-
given nission., This we cannot fail to see in the following
interpretation given in the form of conclusions drawn from

the classic Catholic principles,

9, 2. | MMMLL amd MW“’?

/. In the first place, from the principle that
both the Church and the State are distinct, independent,
autonomous societies, it follows that each one has its own
responsibilities and rights, independently of the other
authority, so that each one is forbidden to intervene in the
orbit which by nature, or by divine institution, is under the
jurisdiction of the other, This means, in the wordse of Joseph

Lé%ler, S.J., that "the two sovereignties must nutually recognize

.



"religious war and persecution®,
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their relative character®, The same the{logian proceeds to

give the reason for his affirmations “When, during the Mediaeval
period, under the pretext of ensuring Christian unity, certain
theologians tended to make of the civil power a simple delega-
tion of the spiritual power, they were laying the foundations

of a clerical absolutism which no state worthy of the name could
accept., Again, when in the modern peried certain doctrinaires

in political science refuse to allow that the secular sovereignty
is subject to any control, any limit, even to any moral law,

they are preparing the way, whether they know it nor not, for
189

The principle which is at the stake, thérefore, is that
of the freedom of the Church in the pursuance of her migsion,
which by its very nature is a spiritual mission, And this
freedom is only preserved when the two powers recognize that,
in the words of lLeo XIII, "each one of them is supreme in its
own field, enclomed within the limita perfectly determined and
traced out in conformity with its nature and end, and each one,
thus, has a sphere in which its own rights and proper activity

find exercise".190

189, Op. cit., p. 23.

190, Immortale Dei, op. cit., p. 7. Modern Catholic scholars
believe that tliis stress on the strict delimitation of
orbits signifies the recovery of the ancient dualistie




/2%

1l

This delimitation of spheres does not confine the Church
to the sacristies, or to pure mystical reflections, or to mere
liturgical worship. Because the realm of the spiritual embraces
all that is human., Accordingly, "while we should certainly re-
ject, as unworthy of her, that kind of intervention (in the civil
sphere) that puts her more or less on the same footing as the
powere of this world, there can be no question of limiting her
competence to certain spheres of activity which are materially
determined, Her power is spiritual in its object, as in its
nature and its end; but it extenda, none the less, to all that
is human, for it extends to all that is spiritual in every

human affair in which it is engaged".191

In the same line of thought, the acknowledgment, by the

satates, of the kingship of Christ - demanded by Pope Pius XI

192 Jeans that "heads of State must admit that all their power

springs from God, that is to say, from Christ, from whom all

sovereignty in this world derives".193 It also involves the

190 (continued). conception of St, Gelasius, which had faded
away in the midst of the Mediaeval preoccupation for social
unity. So, for instance, H. de Lubac, op., cit., pp. 139 ff,.3
J. Lecler, Ibid., pp. 114 £f,; John C. Murray, "Contemporary
Orientations of Catholic Thought on Church and State in
the light of History“, op.cit,, pp. 177 £f.

191, Henri de lubac, op, cit,, p. 144.
192, Encyclicels on Peace,[I;22, and on the Kingship of Christ, 1925,

e

193, Lécler, ibid., p. 28.
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duty "to respect in practice the independence of the Church,
her character as a "perfect society", and her spiritual predom-
inance".lg4 But the acknowledgment of the Kingship of Christ
does not mean "that the secular authority is suppressed or
absorbed by the supernatural organization", nor that "in its
relations with the spiritual power the State is merely an auxi-
liary charged with material tasks'.195 The state is not an

ingtrument in the service of the Church, and the Churech is not

an instrument in the service of the gtate.

Au&vguyncé.4hx Oﬂthb)/710xZAhﬂ ,GVnAfzﬂhE'

3.2,2.’/in the second place, from the difference in order, na-
ture and end of the two societies, it followsdﬁgilpractical
consequence that different functions and means are proper to

each one of them, so that thoae that belong to one power cannot
attain, and are not proper for, the goal of the other. This

is but the practical recognition that the State has no competenee
in religious matters, a truth constantly taught by the Church.
But conversely, this also means that the Church refuses to make
use of any temporal weapons, or to resort to pressure of any
sort, even if the state were to offer her these posasibilities,

for the furtherance of her spiritual miasion,

194, Idem,.

195, Idem, p. 29,

/3
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196

“The competence of the State", wrote Pius XI,
clearly defined by the purposes of the State. These purposes
are not confined to what is physical and material, but they are
necessarily included within the limits of what ia natural, earth-

197 this means

ly and temporal®. For Father Hartmann, S.J.,
that the state should not engage either in the propagation or
in the suppression of religious opinions, "With regard to the
propagation of religious opinions", he says, 'whichlgg;not
constitute an attack upon the natural basis of morals, the

state must exercise reserve, because it is not the competent

authority to deal with such matters".

The above conclusions obviously mean the abandonment of
the Mediaeval idea that the temporal power should be the "se-
cular arm"™ of the Church, to help her by imposing her faith,

I{
puniah/heretics and try’ tg preserve religious unity, Where
Wy

w‘vu"d -3 I‘-( d(.d-dﬁu&4,. :I’

the State engages itself in these mattersiends up in destroying
the only conditions in which the spiritual work o% the Churech
- \

can be furthered, It is, says Father Murray,198 *ag if the

196, Non Abbiamo bisogno, AAS., 23, 1937, p, 303,

197. Toleranz und christlicher Glaube, Frankfurt am Main,
VeR¥lag Josef Knechts 1955, pp. 246-247, quoted by
Carrillo de Albornoz, op, cit., p. 42,

198, "Governmental Repression of Heresy", Reprinted from The
proceedings of the Catholic Tneol_gical Society of Amerlca,
Chicago, 1948, p. 53,
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state somehow were to share in her (spiritual) mission, under-
taking to coerce - for the State can only coerce — men unto
faith and regeneration and into unity and grace"., And he adds,
"the protection of the religious unity of society, by suppression
of error and dissent, is not among the political functions of
(eivil) government", The same Catholic theologian believes that
"religious unity is indeed a value for society”, but he goes

on to say that the proper way for the astate to protect it is

by granting "full freedom to the Church so that she may achieve
it and maintain it, because it is the Church's mission and in

it the secular government has no direct share ,... for im that

case it would be acting outside the line of its own finality"“,

For the same reason it is a grave error, according to
Father Ld%ler, to advocate a "Christian state", in the sense
of a confessional state to which are assigned functions and

duties which are proper to the Church and to the hierarchy,

‘/

/ ®The civil power", he says, "is not directly concerned with

men's conversion, with their instruction in the saving truths,
with measures to ensure that they carry out their religious

duties .... However profoundly Christian a nation's represen-
tatives may be, it is not for them in their capacity as heads

of government to go outside their secular functiona".199

199, Ibid., p. 27.
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Therefore, the cooperation which, according to the Catholic
doctrine, must prevail between the Church and the State does
not imply that the state muat put its power of coercion at the
disposal of the Church, nor that the Church is entitled to it,
or need it, but rather that the State must fulfill its own duties
in such a way that the Church may be fully free to carry out h?r
divine-given mission, Among such duties, as we have seen, that
of guaranteeing full freedom of consclience and religion to its

citizens occupies a prominent place,

. dﬁ :ﬁ '
d%éﬁn:::oghird place, within the context of what has been
200

3!3%3’
called "the great modern fact of the lay democratic state",

whose basis in the concept of libertas civiles has come to be

considered "a postulate of nature, imposed by reason itself"™,
how 18 the Catholic principle of the primacy of the spiritual
revindicated? This is the central problem which confronts today
the Catholic theologian who tries to formulate a doctrine of

Church-State relations,

In attempting to solve this problem most modern Catholic

201

tendencies follow the tradition represented by John c¢f Paris

200, Murray, "Contemporary Orientation of Catholic Thought on
Church and State ....", op. cit., p. 192,

2@1. For instance, J, Lecler, op, cit,, pp.74 FFo $ R.M. Schultes,
De Ecclesia, Paris: 1931, pp. 338-339; H, de Lubac, "Le
pouvoir de l'Eglise en matiere temporelle", Revue des
sciences religieuses, XII, 1932, pp. 211 ff.3 J.C. Murray,
ibid.. PP. 177 ff., et, al,
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to whom we have referred before, It was he who, among the
theoricians of the latter Middle Ages "opened the path along

which modern theology has sought, if not always found, the
theoretical formula of the relations which unite the two powers'.202
The "path™ opened by John of Paris led towards the realization
that the power of the Church ;hﬁqimarily and directly a spiritual
power and only indirectly a temporalione, "Indirectly", that

is, in so far as the spiritual teaching of the Church!is capable

c"j A At
_;#o{pr%duce teﬁporal effects, In following this path modern

Catholic theologiane are very much aware of the radical changes
which have taken place in the secular order from the time of

John of Paris to the present day. The Middle Ages' theologian

asked himself, "what power does the Church possess in temporalibus

and over Princes?" But this question does'not make any sense
today. In the place of the “Princes" stands today "the citizen",
fully armed with "civic liberties", And this is a most important

change.,

In tackling this aame problem modern Catholic schelars are
also aware that within the new formmlation of the problem the
ideal, or goal to be sought, is net that of a social harmony
between two "perfect societies", but rather, primarily and fore-
nost, an inner harmony in the conscience of man, who is both

a citizen and a Christian, The ideal is; therefore, the integrity

202, J. Riviere, Le probleme de 1l'Eglise et de 1'Ltat au
temps de Philippe le Bel, louvains1926, p. 3G7,




of the Chriastian conscience,

Purthermore, modern Catholic theologians are aware that
the supreme requirement of the primacy of the spiritual is that
the "power and judgment of the Church" should extend to "what-
ever in human affairs is in any way sacred, whatever pertains
to the salvation of souls, or the worship of God, whether a
particular thing be such by nature, or understood to be such

by reason of the end to which it is ralated".203

Now, within the context of these requirements, how does
the Church vindicate the primacy of the spiritual over the tem-
poral? How does she exercise her right to intervene in "what-
ever is sacred or pertains to the salvation of souls?"™ 1In
other words, how does the Church achieve that her teachings
and pronouncements become a decisive force in shaping human

actions and institutions in the temporal order?

The answer which imposes itself point to the Christian
citizen, He is the channel aund aga2nt through whom the Church
extends, as it were, her arm into the temporal order. It is

in the conacience of the Christian man, opened and obkedient to

the Church's magisterium, where the!supremacy of the spiritual

over the material is vindicated, and where the Christian citizen

203, Leo XIII, Immortale Dei, p. 8.
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finds the source and orientation for his activities in the
temporal order, "The action of the Church on him (on the
Christian citizen) terminates at conscience, forming it to a
sense of its Christian duties in all their range and implications
for the temporal life, The Christian, then, as citizen, in the
full panoply of his democratic rights, prolongs, as it were,

this action of the Church into the temporal order, in all the
matters in whieh Christian doctrine and law has implications

204 This re-

for the life and law and government of society",
presents a real power which the Church holda, but it is a power
which, in the words of Father Lecler, "only affects the State
and its institutions, "indirectly"™, that is in virtue of the
sway which she atill holds over the hearts of men, and of

the after—-effects which spring therefrom".205

204, Murray, Ibid., p. 223,

205, Ibid., p. 63.
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Conclusions: The Colombian Concordat in the Light of the

Thew trends” concerning Church-State Relations

We are now in a position wirtch—permide—us to attempt a gen-

eral evaluation of the Concordat with-—Golewbia — whose exegesis
we did in the éi:ggd chapter - from the standpoint and insights
provided to us by modern trends, which are so prominent, in con-

temporary Roman Catholicism,

In doing so it is necessary that we try to identify ourselves,
as much as possible, with the mind of modern Catholic scholars,

while, at the same time, being true to the spirit and meaning

of the ConcordatjfZPH%Z-

1. A close look at the Colombian Concordat from the announced
perspective shows that the document establishes a tvpe of Church-
State relations that takes for granted, and tends to preserve,

a politiecal organization of mociety that no longer exists., In
its preamble, for instance, the Concordat says:

“In the name of the most Holy and

undivided Trinity, His Holiness the

Supreme Pontiff Leo XIII and the President

of Colombia, excellency Sr, Rafael Nunez ....

have agreed what follows ,..."
It leaps to the eye that the Concordat's universe of discourse

is not that of today's world, but that of the Middle Ages, Both

powers, Church and State are talled of as different "miniatriea”
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within the Church (in Ecclesia)., On this basis both powers

can come to an agreemént "in the Name of the Most Holy and

undivided Trinity"! Today, the president of a democratic nation

; does not sign an international agreement “in the Name of the

Holy Trinity" but of the people of his country. A process of
secularization has taken place, The "de~Christianigation® of
society, in the senase of the dissolution of the social synthesis

constituted by the Mediaeval Corpus Christianum, has become a

fact, And this fact, although accompanied by regrettable as-
pects, has recovered something genuinely "Christian®, since
"the novelty of Christianity from the sociollogical standpoint,
as compared with other religions, lay in breaking down all
imperative relationship between religion and the family, clan,

nation or empire ....'206

A further remarkable change has taken place. "No longer
does the Church in the Western world confront the temporal powers
in the hands of a few princes with whom an arrangement must be
made in intereat of the Gospel, Today, political power is
widely diffused in democratic states and the citizens, secure
in the institutions of popular rule, and in the theory of

popular sovereignty, wield true power in the ®es publica".207

206, Don Luigi Sturzo, op. cit., p., 21,

207. J.€. Murray, "Church and State ...." op. cit.,, p. 223.
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The Concordat with Colombia, however, does not take these
new facts ("secularization of society", "citizens", 'democr?tic
institutions®) into account., It gives the impression-ii Eﬁ::lﬁd{bqr{
them, And this impression is corroborated by its Art, 31 where
it is "agreed" ! that future Conventions between the Holy See
and the Colombian government, for the expansion of Catholic
nissions among indian tribes, "“do not require the approval of
Congress®!

2. In the second place, the Concordat with Colombia at-

b

tempts to solve the problem of Chureh and State at the socinl

taking into account the human person, the individual, who is

at the same time citizen and Christian, Because of this wrong
approach it faila to tackle the real problem involved in the s
Church-State question as it is posed today, that is, the problem

of the liberty of conscience to worship God and to hear and obey

aa 2 schod Tia
His voice, thglugh—th:?Church's magisterium, free from external

coercion or pressure of any sort,

Article 15 is a good 1llustration of the Concordat's

208

approach to the question, Its purpose is "to meintain

harmony (pax et concordia) between the Church and State®, To

208. See text on page (52 Apuwhy A
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this end, the president recognizes the rights of the Church (i.e.,
"the right to appoint bishops®); and for his part the Pontiff

grants to the President certain privileges in Ecclesia (i.e.,

the faculty to recommend candidates to the episcopal dignity,
to object "on grounds of civil or political character" to the
designations made by the Pontiff, etc.). In this way, pax et

concordia is achieved,g
/

g =T

The problem is seen and approached in impersonal terms,
The Concordat aims at establishing harmony, or at least, at avoid-
ing conflict, between "the rights and prerogatives™ and the "duties"
and responsibilities of two juridical institutions, the Church
and the State. Accordingly, the cﬁgflict is forseen in terms

of "Camon Law" and "Civil law',Aptate functionaries and "Eccle-

siastical Ordinaries®, The human person, civis idem et ohristianus,

in whose inner conscience rages the conflict between the intereatsa
represented by the Church and those represented by the State,

does not have a place in the Concordat, The protection of the
"rights of conscience®, recognized by modern Catholic theologians
as being the proper goal and duty both of the State and of the
Church, is not the purpose of the Concordat., Nor is its goal

to guarantee to the citizen its full religious liberty so that,
free from coercion or pressure of any kind,‘ma# hear and obey

209

the voice of God through the Church, Rather, the Concordat

209, An indication of this major failure is the fact that the
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has for its purpose the maintenance of the proper equilibrium
necessary for the coexistence of two independent, sovereign so-
cieties. The Document, therefore, although important for the
security of the religious institution - the Roman Catholie

Churech -, is nevertheless irrelevant to,people and to thehcon-

flict of their conscience,

To the situation displayed by the Concordat with Colombia
the words of Don Sturzo, directed at the confessional atate of
the Post—~Reformation period - are applicables "In this embarrass-
ing union of Church and State a connecting link is wanting to
bind the peoples to the absolute and religious power, The
Church is now no mediatrix between the people and the absolute
power, nor does the State mediate between people and Chnrch".210
Sturzo points out that today the Church, as a whole, has surpassed
this "embarrassing® stage. "It took the experience of laicisnm",

he says, "to bring out the moral character of the relations

between Church and State and to show how sociologically the

209 (continued). only individuals referred to in the Concordat,
whose rights it seeks to protect, are "the clericsa",
clerici, To the definition and safeguard of their rights
and privileges (Foro ecclesiastico) Art., 7 of the Concordat
and fourteen other articles of the Additional Convention
(1892), are devoted.

210. OE. citl’ p- 404. "Tl.u.(
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dyarchy Church-State has its roots set at a deeper level than

that of a legal co-partnership in society".211

Father Murray
S.J., mekes clear which is this "deeper level®, ®The net re-
sult of the whole development has been", he explains, "the
resolution of the ancient dyarchy into a new, concrete, operative
form, on thgr;and is the Church, in the fullness of her spiritual
liberty; on the other is the citizen-Christian, in the fullness

212
of his ecivil liberty".’i;/ga

It is, however, in the superficial level of a "legal co-
partnership® between two institutions that the relations between

Church and State are regulated in the Colombian Concordat,

R e
3. Finally, the standpoint ofimodern Catholic scholars,

we have to conclude that the Concordat with Colombia establishes

a type of Church-State relatioms which is contrary to essential

Roman Cathelie principles as these have come to be understood
by the Church in modern times, The reason is that the zg;:;iznt
not only favours, and even makes inevitable, the intermingling
of functions, means and ends of the two societies, the civil

and the eccleasiastical, thus blurring the "diatinction™ and

necessary autonomy of each one of them, but alsoe, en account

211, 0Op. cit,, p. 548,
212, "Church and State ....", op, cit., p. 2256,
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of this confusion, the Concordat is detrimental to the very nature

and mission of the Church,

There are two bases in the Concordat, as we have seen, for
such a confasion, One is the State's commitment to protect and
enforce respect for the Catholic Church and for its ministers,
as well as to guarantee to her the full enjoyment of her rights
and prerogatives, (Art, 1), The exact terms of this broad duty
that the State takes upon itself are not fully defined, so that
its scope is left, to a great extent, opened., To the extension
that this duty is defined in the Concordat it includes the "solemn

respect® (honore et reverentia) of Canon Law (Art, 3) and the

use of the State's coercive power to enforce it at several points
(religious education, marriage, execution of ecclesiastical sen-
tences, etc.)., It also includes, as we have seen,the restriction
of freedom of conscience and religion of non-Catholic groups

and persons to the private exercise of their worship, In this
obvious way the State oversteps the limits of its own competence

and takes upon itself ecclesiastical duties,

The second ground for confusion srises from the Charch's
demand to be recognized as "an essential element ofithe social
order” (Art. 1). The meaning of this affirmatfon does vot leap

to the eye and it is not defined in the Concordat.213 According

213. Does it mean, for instance, that the Church ia "an essential



to the most common interpretation given by Catholic writers,
being "an essential element of the social order™ means that
"there is no more effective means to preserve "harmony be-

tween the citizens and the State authorities", than the Catholic
Chureh! This being the case, the Church assumes:itrictly poli-
tical function, and the confusion is inevitable, This interpre-
tation, however, isjgiégﬁ for granted by the authorities of

both institutions in their frequent pronouncements about the
importance of the Catholic Church to preserve "the unity of

the country".214

Now, it is this interlocking of the two socisties that
modern Catholic writers firmly resist because of believing
that this pattern of relations ﬁiggisgraVe problems, both of

practical and doctrinal character, for the Catholic Church,

The first set of problems has to do with the major premise

that underlies the Concordat with Colombia, i.e., the concept

213 (continued). element of the social moral order?" 1In this
case it would imply that a pagan state, where the Catholic
Church is not an element of (the social order, cannot, for
that reason, be moral, a concept that is against Catholic
teaching (cf. St. Thomas, 2.2, q. 12, a. 2¢3 and 2, 2, q.
147, a, 3c). Or else, does it mean that the Ckurch is
"an essential element" for the preservation of peace and
order in society? In this case a serious confusion arises

because such is also the natural end of thke State.

214, Cf, Addresses delivered by the Preasidert Alberto Lleras
Camargo and Cerdinal Crisanto Luque, August, 1958, in

Eguren, op. cit., pp. 109-112,
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that "the full enjoyment" by the Church of “"all its rights

and prerogatives® (libertas ecclesiastica), is properly safe-

guard only when the State takes the Church under its “"protection”
and undertakes to put legal restrictions upon non-Catholic
citizens and religious groups, namely, the prohibition to make
public manifestation of their faith and to propagate their re-
ligious convictions. 1In other words, the premise ia that

libertas ecclesiastica, the freedom of the Church, is incompa-

tible with a democratic organization of society, based on the

principle of libertas civilis, That this, exactly, is the pro-

blem is Father Murray's contention. Ile explains:

*In the so-called democratic concept of civil
liberty, the idea of religious liberty has the
same amplitude as the idea of civil liberty
itself. As it declares the civic equality of
all citizens before the law, so0 it likewise
declares the civic equality of all [churches
and religious professions before the law, As
it recognizes equal liberty for the public
expression of any political idea, even though
it be contrary to the common civic beliefs, so
it recognizes equal liberty for the public ex-
pression of any religious idea, again even
though it be contrary to common religious
beliefs*, 215

Because of their belief that full religious liberty is not

only égcompatible with, but even essential to, Chrigtian

215. Murray, op. cit., p. 227,
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doctrine, modern Catholic theologians reject any premise that

may seem to imply that libertas eccleaiastica and libertas

civilis are two irreconcilable concepts,

Bhiqiégfggigzb'fiey reject the aforestated premise even
Sesali® '

on ‘smother grounds, For them, ,j# implies that a "constitutional
situation®™ like that of Spainm, 'whereiﬂfgs enshrined the concept
of religion of the state"216 is the only constitutional situation
which is "theologically necessary, permanently valid, unalterably
ideal realization of Catholic principles on Church-State rela-
tionships, in such wise that any constitutional situation which
deviateas from it can be the object only of "toleration", not

of approval in principle - a concession to the exigences of

é "hypothesis”, prompted by expediency, and not the embodiment
of a "thesis", warranted by theological and political doctr:lne".217
And this is an intolerable implication because it implies the
*denial of that 'vital law of continual adaptation' which is

the law of the Church's thought and action; and the contradiction
of Pius XJI's affirmation that the Church must follow 'the pro-

L2 ]
vidential path of history and circumstancea'.“ls By their

216, Idem,, p. 229,
217, lden,.

218, Murray, op. cit., pp. 229, 230,
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refusal to follow this path the advocates of the “Catholic
state® deny, in practice, the universality and unity of the

Church,

The truth is that the freedom of the Church - libertas

ecclesiastica -~ in its essential content, as defined by ‘kﬁ:&:{k

popes, and fully in line with the ancient Gelasian formula, is
fully guaranteed when "first, there is a 'just freedom of
action' for the Church herself - a positive freedom to deploy
in full her spiritual power towards the preservation of her
unity and the development of the supernatural life in each

of her members, Secondly, when there ia 'for the faithful

the enjoyment of the right to live in civil society according
to the precepts of reason and conscience, That is, the right
to be a citizen, and a Christian - and one whole man, in whom

prevails a harmony of his dual obedience“.219

The second set of problems which arises from the type
of Church-State relations established in the Concordat with

Colombia is set forth by Don Luigi Sturzo in his reference to

219, Pius XI, Enoyclical to the Mexican Bishopa, Firmissiman
Constantiam, March 28, 1937, quoted by Murray, op. cit,,
pp. 233, 234. Cf., also Encyclical Rerum Ecclesise:

"The Church claims for the servants of the gospel only
the elemental rights of security and freedom®, quoted
by H, de Lubac, op. cit.; p. 144,




\ 30

the "politico-religious dyarchy of the organisational type"

which prevailed in the Latin West after Constantine, Sturzo

lists the results of such a type of relation, as follows:220

"The political power tends to favour and make
use of the Church, for its own consolidation,
for the maintenance of the established order,
for shoring up the interests of dominant
classea and families and to protect the castes,
races or peoples superior to others coexisting
in the same State ...."

The Church does this,

*For the sake of security for her established
order, of the maintenance of religious influence
in the social fabrie, of preventing the intro-
duction of hostile innovations, heremies, or
schisms into the State, and of obtaining their
eventual reéprosuion by law ¢eee”

These are, indeed, very high motives, But they are "invariably

mingled® with less noble ones,
*the caste spirit of the ecclesiastic, the impulse
to ensure the predominance of the clergy, respect
of its privileges, defense of its wealth and the
positions it had eatablished for itself ,..."

A by-product of this intermingling of religious interests

with economlco-—-political interests is the production of certain

"elements of caesaro-papism", and

220, Op. cit., pp. 47-48,
21875
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*This tends to make the Chureh coincide with the
boundaries of the State or nation, whether political
boundaries or zones of influence, And it naturally
follows that once the political head has been in-
vested with a higher form of religious authority,
even though external, the Church (in the concrete,
a given church), ceases to have any real authority
over peoples politically alien, if not hostile
to the State",
For our part we tend to believe that Sturzo, a consummate religious
sociologist, is very right in his analysis because according teo
our experience all these results have taken place, now and then,
in Colombia, specially in periods when the Concordat has been
faithfully enforced by particularly "Catholic® governments,
When such has been the case it has become evident that the first
thing to be loast is, precisely, that which the Concordat tends

to preserve, namely, “the national unity"!

The gravest fact, however, about the type of Church-State
relations consecrated by the Concordat with Colombia, is that,
again in Sturzo's words, "even against the will of the ecclesias-
tical heads" it constitutes, implicitly, "a practical denial

221 ohis

of the universality of the Church or of her unity"®,
conclusion seems to us evident not only in the sense that the

Church, in the minde of the people, coincides with the boundaries,

interests and influence, good or bad, of the country. But also

221, Op. cit., p. 48,
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in that the universality of the Church is reduced to the
organisational level while it fades away in the mystical

plane, in its inner power to recommend and impose itself,

by the force of its truth, to men's conscience. A\so the unity
of the Church, in such circumstances, shrinks into mere eccle-
slastical unity instead of being the unity of the faithful lin
spirit and truth® They, on the contrary, become more and more
diffident }i'the Church, the actual Church as they know it, and
take refuge in an ideal, abstract, type of Church, stripped

and purified of all those aspects which appear to make her a
part of the political organization of the country., One indica-
tion of this, in Colombia, is the all too common expression:

"I am a Catholic, BUT ...."

We can sum up our conclusions saying that modern Catholic
theologians believe in, cherish and preach, a conception of
the Church, of her nature and mission, and of the manner that
is proper for her to exercise her ministry and vindicate her
rights vis~a-vis the secular ;M:;;ch is a noble,; spiritual
and legitimate conception. Their conception, however, stands
in full contrast with the one consecrated by the Concordat
of the Holy See with the Republic of Colombia, In this agree-
ment, the Church stands as a powerful juridical institution,

fully conacious of "her rights and prerogatives®, demanding,

as a "right", special privileges from the civil powers, its
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“solemn respect" for Canon Law and its coercive force to
"execute the ecclesiastical sentences". Modern Catholic
theologians see the Church differently, they see her full of
that spiritual strength which needs no force or protection

Sa
from temporal powers.Y/iEven when Christian nations are concerne
22

r—

ed”, they say,2 "the Church does not make use of any kind of

temporal sovereignty or political altum dominium; so that to-

day there is no longer any occasion to mistake her for a this-
worldly power, To all those who have eyes to see she appears

in the noble simplicity of her spiritual authority",

222, Henri de ILubac, The Splendour of the Church, New York:
Sheed and Ward, p. 144,
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Appendix "A":

9HE con D AT THE CONCORDAT

EC;_N__w. P W \ | _-bétween‘
- z
POPE LEO XIXII AND DR, RAFAEL NUNE}, PRESIDENT OF COLOMBIA

NP li (Signed December 31, 1887)
\y

The English translation of the concordat herewith presented

was made by the CEDEC 0ffice of Information and Public Relations

from the text in Raccolta di Concordati su Materie Eccleasiastiche

tra la Santa Sede e la Autorita Civili (Vatican Citys Tipografia

Poliglotta Vaticana, 1954), II, pp., 1051-1061, The official

Vatican text of the document is found in Acta Sanctae Sedis

(Rome: Typographia Polyglotta, 1888), XXI, pp. 7-12.

—~ ;XTn the name of the Most Holy and Indivisible Trinity,
His Holiness the Supreme Pontiff Leo XIIY and the President
of the Republic of Colombia, His Excellency Senor Rafael Nunez,

have named as Plenipotentiaries, respectively:

o~ 2%His Holiness, the most eminent Signor Mariano Rampolla

del Tindaro, Cardinal presbyter of the Holy Roman Church, of

the Title of Santa Cecilia, and his Secretary of State; and

— AThe President of the Republic, His Excellency Senor
Joaquin Pernando Velez, Envoy Extraordinary and Minister Pleni-

potentiary before the Holy See:



"Who, after presenting their corresponding credentials,

have agreed to the following:

*"Article 1, The Roman Catholic Apostolic Religion is the
religion of Colombiaj the Publiec Powers recognize it as an es-
sential element of the social order, and they are bound to
protect and enforce respect for it and its ministers, leaving
to it at the same time the full enjoyment of its rights and

prerogatives.

"Article 2. - The Catholic Church will enjoy complete
liberty and independence of the civil power, and consequently
there shall be no intervention of this power in the free exercise
of its spiritual authority and ecclesiastical jurisdiction, its

government and administration conforming to its own laws,

*Article 3, - Canonical legislation is independent of the
civil law, and forms no part of it; but it will be solemnly

respected by the authoritieas of the Republic,

“Article 4. — The State recognizes in the Church, represented
by its legitimate hierarchical authority, true and proper juri-
dical persenality, and capacity to enjoy and exercise the rights

that appertain to it,

"Article 5, - The Church has the right to acquire by legal

title, and possess and freely administer movable and immovable



property in the manner eastablished by the common law, and its
properties and foundations will be no less inviolable than

those of citizena of the Republic,

“Article 6. - Ecelesiastical properties can be taxed in
the same manner and to the same extend as private property;
buildings destined for the uase of the cult, conciliar seminaries,
and episcopal and parish residences are excepted, however, and
can never be burdened with contributions nor occupied or used

for other purposes.

*Article 7, - The members of the secular and regular clergy
cannot be obligated to perform public duties incompatible with
their ministry and profession, and, furthermore, they will

always be exempt from military service,

"Article 8. - The Government is obliged to incorporate
in itas laws of criminal procedure provisions to safeguard the
sacerdotal dignity, wherever, for any reason, a minister of

the Church figures in a process.

wArticle 9. - The diocesan Ordinaries and the Parish
Priests can collect from the faithful emoluments and eccle-

siastical rents (proventos eclesiasticos) canonically and

equitably established and based on either immemorial custom

in each Diocese or the performance of religious services; and,



in order that temporal authority shall lend itas aid, the

Ordinaries will act in agreement with the Government,

*"Article 10, - Religious orders and associations of both
sexes may be freely constituted and established in Colombia,
always provided that their canonical foundation is authorized
by the competent ecclesiastical authority. These will be govern-
ed by their own constitutions; and, in order to enjoy juridic
personality and be under the protection of the laws, they shall
submit to the Civil Power the canonical authorization granted

by the respective auperior ecclesiastical authority,

"Article 11, - The Holy See will accord its aid and coop-
eration to the Government in establishing in Colombia religious
institutions dedicated particularly to the exercise of charity,
missions, education of the young, education in general, and other

works of public welfare and beneficence,

*Article 12, - In the Universities and in the secondary
schoels, and other centers of learning, education and publiec
instruction will be organized and directed in conformity with
the dogmas and morals of the Catholic Religion. Religious
instruction will be obligatory ip such centers, and the pious

practices of the Catholic Religion will be observed in them,

"Article 13, -~ Consequently, in said ceaters of learning,

L4



the respective diocesan Ordinaries, by themselves, or by special
delegates, will exercise the right, respecting religion and morals,
of inspection and review of textbooks, The Archbishop of Bogota
will designate the books which are to serve as texts for Religion
and morals in the universities; and to the end of assuring uni-
formity of instruction in the indicated matters, this Prelate,

in agreement with the other diocesan Ordinaries, will select the
texts for the other public schools, The Government will prevent,

in the conduct of literary and scientific courses, and, in gen-

eral, in/all branches of instruction, the spreading of ideas

contrary to Catholic dogma and to the respect and veneration

due the Church,

“"Article 14, -~ In the event that the inatruction in Religion
and morals, in spite of the orders and preventive measures of
the Government, does not conform to Catholic doctrine, the res-
pective diocesan Ordinary may deny such professors or teachers

the authority to teach such material,

“Article 15, -~ The right of appointment to vacant Archbishoprics
and Bishoprics belongs to the Holy See, The Holy Father, never-
theless, as proof of special deference, and with the intention
of preserving harmonious relations between Church and Steate,
agrees that, in the filling of archi-episcopal and episcopal

sees, the wishes o1 bhe President of the Republic take praccdencs,



Consequently, for each vacancy he will recommend directly

to the Holy See the ecclesiastics who in his opinion possess

the necessary gifts and qualifications for the episcopal dignity,
The Holy See, on its part, before making appointments will always
reveal the names of the candidates it wishes to promote so that

it may learn whether the President has reasons of a civil or
political character to consider the said candidates as undesirable,
Diocesan vacancies will be filled as soon as possible, and will

not last longer than six months,

"Article 16, - The Holy See can establish new Dioceses and
alter the territorial linmits of those now existing when it re-
gards this useful and advantageous for spiritual welfare, con-
sulting the Government previously and receiving any opinions

from it that are just and adviasable,

*Article 17. - The marriage of those who profess the Catholic
Religion will produce civil effects with respect to the persons
and property of the contracting ﬁarties and their descendents
only when it is celebrated according to the provisions of the
Council of Trent, The act of the ceremony will be witnessed
by the functionary determined by law for the asocle objecect of
verifying the entry of the marriage in the civil register,

providing it is not a marriage in articulo mortis, in whieh

case this formality may be dispensed with, if it is not practical



to carry it out, and replaced with supplementary evidence. It

is the duty of the contractingzgiifics to fulfill the require-

ments relative to the intervention of the civil functionary

of the register, the duty of the parish Priest being limited

to notifying them of the obligation which the civil law imposes

on them,

"Article 18, - Concerning marriages celebrated any time
in conformity with the providions of the Council of Trent,
and which should produce civil effects, the supplementary
evidence of ecclesiastical origin should be admitted with pre-

ference,

"Article 19, - Causes affecting the bond of matrimony and
the cohabitation of husband and wife, as well as those relating
to the validity of betrothals, will be under the exclusive
jurisdiction of the ecclesiastical authorities, The civil

effects of matrimony will be regulated by the civil powers,

*Article 20. - The armies of the Republic will enjoy the
exemptions and favors known as military privileges, which will

be determined by the Holy Father in a separate agreement,

"Article 21, ~ After the Divine Offices the fecllowing pray~
er will be recited in all the churches of the Republics Dome

palvam fac Rempublicam: Domine zalvum fac Praesidem eius et




supremas eius aunctoritates,

*Article 22, —~ The Government of the Republic recognizes
in perpetuity in the nature of a consolidated debt the value
of redeemed mortgages (censos redimidos) in its treasury and
of disentailed properties belonging to churches, cofradias,

natronatos, capellanias, and inastitutions of instruction

and beneficence controlled by the Church, which have been at
any time entered into the public debt of the Nation, This
recognized debt will earn without diminution the annual liguid

interest of four and one-half per cent, payable semi-annually,

“Article 23, - The income from patronates, capellanias,

cofradias, and other private foundations will be rocognized and
paid directly to whoever, aiggrding to the foundations, has the
right to receive it, or to their legally constituted repressen-
tatives, Payment will be made without diminution, as in the
preceding article, and will start after the next year of 1888,

In the event of some of the indicated entities being extinguished
by prior agreement between the competent ecclesiastical authori-
tiea and the Government, the income will be applied to pious

and beneficient uses without wiolating in any way the will of

the founders,

“Article 24, - The Holy See, in recognition of the condition



of the National Treasury of Colombia and of the benefit which
the Church derives from this Agreement, grants to the Republic
the following concessionss (a) the disentailed property belong-
ing in its major part to convents and religious associations
already extinguished and not included in the preceding article,
is not to be recognized as part of the capital amount; (b)

it is granted exemption from obligations for rents or interests
due, or for any other cause, on disentailed ecclesiastical

properties up to the 31ast of December of 1887,

"Article 25, - In return for this coneession the Govern-
ment of Colombia pledges itself to asaigniin perpetuity an an-
nual liquid sum, which at present is fixed at one hundred thou-
sand Colombian pesos, and which will equitably increased when
the Treasury situation improves, This money will be proportion-
ally assigned in the terms agreed upon by the two Supreme Powers
for the support of dioceses, chapters, seminaries, missions

and other proper works of the civilizing action of the Church,

*Article 26, - The surviving members of the extinguished
religious comnunities will continue to enjoy the incomewwhich
the preceding provisions have assigned to them for their main-

tenance and other necessities.

“Article 27, - In like manner, the income or distributions



previously established for the maintenance of the cult in
churches, chapels and other religious places not included

in anticle 22 will continue., If regarding this point there
should be any doubts or difficulties the Government will con-
fer with the competent ecclesiastical authority with the object

of establishing procedure.

“Article 28, -~ The Government will return to the religious
entities the disentailed properties belonging to them and which
have no assigned use; and in the event that the owner does not
appear or has no mission to perform, the proceeds of the sale
of such property or its administration will be applied to anal-
ogous beneficences and pious works according to the most press-
ing necessities of each diocese, following the advice of the

competent ecclesiastical authority,

*Article 29, -~ The Holy See, with the object of contributing
to the public tranquillity, declares, on its part, that the per-
sons in Colombia who, during the past vicissitudes have purchased
disentailed property or redeemed mortgages in the National Trea-
sury according to the provisions of the civil laws in force at
that time, will not be nolested at any time nor in any manner
by the ecclesiastical authoritiesj; this dispensation extends
not only to those who executed such acts,but to those who have

taken part in them as firast buyers or as legitimate successors



and those who have redeemed mortgages, They will enjoy secure-
ly and peacefully possession in these properties, emluments,
and returns; it being underatood, nevertheless, that similar

abusive alienations will not be repeated im the future,

®*"Article 30, - The Government of the Republic will arrange
with the respective diocesan Ordinaries all matters concerning
cemeteries, endeavoring to reconcile the legitimate exigencies
of ¢ivil and sanitary character with the veneration due these
sacrdd places and the ecclesiastical prescriptions; and in case
of disagreement this matter will be the subject of a special

agreement between the Holy See and the Government of Colombia,

“Article 31, - Agreements between the Holy See and the
Government of Colombia for the encouragement of Catholic missions
among the barbarian trihes will not require the subsequent ap-

proval of Congress,

“Article 32, -~ By this present Agreement those parts of
any laws, orders, or decrees, promulgated in any way or time,

which contradict or opposé}thia Agreement, which will have in

the future the full force of law, are derogated and abrogated,

“Article 33, - The ratification and exchange of this Agree-
ment will take place within six months of the date of signature,

or sooner if possible.



“In pledge of which the indicated Plenipotentiaries

have put their signature and seal on this Agreement,

*Done in Rome on the 31st day of December of 1887,
\-_ = "M, Cardinal Rampolla,
<l S "Joaquin F. Velez, ™

\\_
s
¥
\



Appendix “"C":

THE CONVENTION ON MISSIONS
between

POPE PIUS XII AND ROB'RTO URDANETA-ARBELAFZ,

ACTING PRESIDENT OF COLOMBIA

The English translationiof the Convention herewith present-
ed was made by the CEDEC O0ffice of Information and Public Re-

lations from the Vatican text found in Racecolta de Concordati

su Materie Ecclesiastiche tra la Santa Sede e le Autorita

Civili (Vatican City: Tipografia Poliglotta Vaticana, 1954),

11, pp. 79-83.

v 6
TREATY ON MISSIONS

BETWEEN POPE PIUS XII AND THE ACTING PRESIDENT OF COLOMBIA

AR
“His Holiness the Supreme Pontiff Pope Pius XII and the
Acting President of the Republic of Colombia, His Excellency

Dr. Roberto Urdaneta Arbelaez,

"Deairous of arriving at a new Agreement on Missions
which will replace that signed in Bogota on the fifth (5)
of May of nineteen hundred twenty-eight (1928) by His Excellency
the Most Reverend Monsignor Paolo Giobbe, Titular Archbishop of
Tolemaida, Apostolic Nuncio in Colombia, and his Excellency Senor

don Carlos Uribe, Minister of Foreign Affairs of Colombia,

ﬂfﬂ.ﬁ AE



"Have Designated their Plenipotentiaries, as follows:

“His Holiness Pope Pius XII, His Excellency the Most Reverend

Monsignor Antonio Samore, Titular Archbishop of Tirnovo, Apostolic

Nuncio in Colombia, and

"His Excellency, the Acting President of Colombia, His Excel-

lency Senor Dr, Juan Uribe Holguin, Minister of Foreign Affairs

of Colombiaj

"Who, after having cxchanged their credentials and found

them in good and proper order, have agreed to the followings

"Article 1. - The Holy See and the Government of Colombia
accept with gratitude the offer which, through their respective
Superiors, the various religious Orders and Congregations have
made or might make to continue with the Missions which they
presently have, or to take charge of those which might be
assigned to them, providing the personnel which the maintenance

and development of said Missions require,

"The Government of Colombia will draw up a special document
of idenfification for the Missionaries established in the coun-
try, or who might come as such, which will entitle them to the
best transportation facilities and to preferential attention

on the part of the Colombian civil and military authorities,



®*Article 2, - The Missiona to which the present Agreement

refers include the following territorios of the Republies

"(a) Eleven (:L) territories established as Vicariates
Apostolic, namely: Caqueta (Vicariate of Florencia), Casanare
(Vicariate of Caszanare), Guajira (Vicariate of Rioacha), Pacifico
(Vicariate of Buenaventﬁra), Putumayoe (Vicariate of Sibundoy),
Rio Atrato (Vicariate of Quibdo), Rio Cesar (Vicariate of
Valledupar), Rio Magdalena (Vicariate of Barrancabermeja), Rios
Meta y Vichada (Vicariate of Villavicencio), Rio San Jorge

(Vicariate of San Jorge) and Rio San Juan (Vicariste of Istmina),

*(b) Seven (7) territories established as Prefectures
Apostolic, namely: Arauca (Prefecture of Arauca), Labateca (Pre-
fecture of Labatece), Rio Amazonas (Prefecture of Leticia), Rios
Mira y Patia (Prefecture of Tumaco), San Andres y Providencia
(Prefecture of San Andres y Providencia), Tierradentro (Prefecture

of Tierradentro) and Vaupes (Prefecture of Mitu),

“The lloly See may freely establish other Vicariates ond

S

Prefectures Apo{kolic, just as it may divide or separate those
which now exist, gifing-prior notice to the Government of Colombia,
whose acquiescence will be necessary in order that the provisions

contained in Articles Five, Six, Seven, Nine, Eleven and Sixtcen

of this Agreement extend to the Vicariates and Prefectures ¢



created, in whole or in part, with territory not included within

those specified in ordinals (a) and (b) of this Article,

*Article 8, - The Government of Colombia, as a juat compen-
sation for the maerifice which the Missionaries make in evangeliz-
ing the Indians has the obligation of providing the Missions of
which this Agreement treats with the financial assistance de-

termined in Articles Six and Seven,

"Article 6, - The Government of Colombia will contribute
annually the sum of thirty thousand pesos ($30,000,00) for each
one of the Vicariates and Prefectures Apostolic mentioned in
ordiﬂala (a) and (b) of the Second Article of this Agreement,
Furthermore, it will contribute annually the sum of three hun-
dred sixty thousand pesos (§360,000,00), to provide for the

extraordinary needs which the Missions may have,

*The payments here stipulated will be made semiannually
in advance by the Government of Colombia, within sixty (60) days
of the respective half-year period, Consequently, the total
will be met in two (2) semiannual installments, which will be

paid to the Holy See through the Apostolic Nunciature in Bogata,

"Article 7, - The Government of Colombia, without prejudice
to the contributions indicated in the previous Article, will

help with resources from its ordinary budget, as far as possible,



with the construction of orphanages, schools, dispensaries,
health centers and other public welfare establishments in

the Mission territories, At the same time, the Government of
Colombia will scek ways of increasing the departmental and
municipal assistance for eduction and public welfare in the

same territories.

"As a stimuluos for the training of Colombian Indian clergy,
according to the desires of the Holy See, the Government of
Colombia will give effective help, to the extent of its possi-
bilities, in the construction of Seminaries in Mission terri-
tories and towards the maintenance of some scholarships in the

Seminaries already established in the future.

"Article 9, - With the object of orienting education in
Migsion territories within the spirit and in accordance with
the teachings of the Roman Catholic Apostolic Church, the Govern-
ment of Colombia gives to the Chief Prelates of the Missions

the following attributes of direction and vigilance in education:

"(a) To create and move public primary, secondary, vocational-
agricultural and normal schools, in aecordance with the stands

of this Agreement,

*(b) To appoint, promote, and dismiss teachers for said

primary, secondary, vocational-agricultural and normal schools,



and to fix their salaries, all in accordance with the standards

of this Agreement,

“(c) To inspect and oversee the instruction in the education-
al centers of the respective Mission territoriea, including private
institutions, to the end that it is oriented in conformity with-
Articles Twelve, Thirteen and Fourteen of the Concordat in force,
In cases where, for reason of Colombian legal procedure now in
effect or which shall be established in the future, a license
is required from some Colombian authority for the opening or
functioning of private educational institutions, the respective
Colombian authority will consult with the corresponding Chief
Prelate of the Misasion before reaching a decion, Nothing esta-
blished in this ordinal will hold for private institutions establish-

ed exclusively for the education of children of non-Catholic foreigners,

*"(d) To distribute utensils and to organize school restaurants

for primary schools, according to the standards of this Agreement.

"Paragraph Two. The founding or moving of schools and the
appointments, promotions and dismissals dealt with in this Article,
as also the fixing of salaries, must be approved by the respeciive
Colombian authority within the three (3) months following the
date on which the corresponding 0ffice receives the copy of the

notification in whih such measures are mentioned,



"Paragraph Three, Disapproval will have the effect of
suspending the carrying out of the measure of the Chief Prelate

of the Mission until an agreement is reached between the respective

Colombian authority and the corresponding Prelate.

*Paragraph Four. The moving of schools referred to in
ordinal (a) of this Article and the dismissal of teachers re-
ferred to in ordinal (b), cannot be disapproved by the correspond-
ing Colombian authority when they are based on motives of a reli-
gious or moral order, but in such cases the copy of the respective
notification will be accompanied at least by an explicit declara-
tion by the Prelate that there exists one or the other motive,

or both,

"Article 11, — The Government of Colombia pledges itself
to give, wherever required, and for the period of the duration
of this Agreement, such lands from the public domain as may be
required, in the opinion of said Government, for the service
of the Missions, which lands shall be used for orchards, crops,
pasture, etc, The concession of these lands shall have priority
over any other concession except that destined for the comnstruct-
ion of public roads or the exploitation of the subsoil, and will
be made in conformity with the laws in effect at the time of

granting.



*The Government of Colombia will solicit the opinion of
the respective Chief of Mission regarding the adjudication
of public lands and the sub-~division of reservations, in order
to obtain better information regarding the rights aecquired by

the Indians,

»Article 12, —~ In order to avoid any danger of oppression
of the Indians and persecution of the Missions, the Government
of Colombia pledges itself to promote good understanding between
its agents and the respective Chiefs of Missions, and to prevent
by every means possible any disturbance, Civil functionaries
for Migsion territories will be appointed from among those who
can be recommended fromevery point of view and who are known
to be favorable to the Missions and Missionary religious, To
the supreme. authorities of the High Contracting Parties is
reserved the solution of disputes which may arise between the
civil authority and the Chief of eaq&_ﬂission because of measures
taken by the latter in aafeguarding{f&e spiritual welfare and
material interestssof the Indians, or in exercise of the special
functions assigned by Article Thirteen of this Agreement, and
the complaint of the Head of a Mission shall be sufficient

cause for the dismissal of employees of the Government, if the

facts are proved,

*"Article 13. - In order to stimulate the Indians to gather



first of all in families and then to group themselves in reductions,
and with the object of facilitating at the same time the performance
of functions incumbent upon the civil authority, the Chief of

the respective Mission will combine with the primary purpose

of his charge, which is that of Christian civilization, that

of promoting the material prosperity of the territory and of

the Indians established in it, He will be careful, therefore,

to study diligently the products of the region in his care,

and will send reports to the Government of Colombia proposing
adequate methods to derive greater benefits from these products,

He will be careful, also,to spread among the Indians the most
desirable industries, The Government of Colombia, for its part,
pledges itself to help the Heads of the Missions in the de-
velopment of agriculture and industry and effectively to sup-

port as much as possible the properties of the Indians,

"Article 14, - The Ordinaries of the Mission territories
will enjoy in Colombia the same privileges as the other diocesan
Ordinaries in relation to the law (fuero judieial), in accord
with the additional Agreement to the Concordat promulgated by
the Colombian Law Thirty-Four (34) of eighteen hundred ninety-

two (1892),

*Article 16, -~ The present Agreement, whatever the number

of Vicariates and Prefectures Apostolic that exist during the



period in which it is in effect, will remain in effect from the
date of its signature until the first (1) day of January of
nineteen hundred seventy-eight (1978), but for merely fiscal

purposes it will be considered to run from the first (1) of the

present month,

“In pledge of which the indicated Plenipotentiaries sign,
in two copies, this Agreement and seal it with their respective
seals, in Bogota, the twenty-ninth (29) day of January of nine-

teen hundred fifty-three (1953).

& AJUAN URIBE HOLGUIN” AANTONIO SAMORE

~ -J Minister of Foreign Affairs Apostolie Nuncio%”
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e ML AL o THE CIVIL POWERS ENFORCE CANON LAW

l \ A
Case ones CIVIL MARRIAGE AND EDUCATION

\\} BOGOTA, D.,E. ~- The Senora Isabel de Siciliani, a Protestant
Christian with 38 years!'! teaching experience, has been refused
a Teachers Certificate by the Ministry of Education., The Minis~
try says that the Sra, de Siciliani is "morally unqualified”
to teach children because she was married by the civil ceremony
and thus lives in "concubinage®, The Ministry's decision is
contained in the following Resolution, which is quoted in its

entiretys

—-J#MINISTRY OF NATIONAL EDUCATION
W0
—— National Board of Teachers' Regiatry, Primary Education
Y

< #RESOLUTION NUMBER 097 OF 1959 (fugu.bt 20,193 )
\+ (August 20, 1959)

//By which inscription in the National Primary Teachers'
Registry is denied to a teacher of Atlantico Department, in ac-

cordance with Decree 1135 af 1952 and Law 987 of 1945,

\:-‘ ATHE NATIONAL BOARD OF PRIMARY TEACHERS' REGISTRY,

A SECTION OF THE MINISTRY OF NATIONAL EDUCATION

ACCORDING TO DECREE LAW 2242 of 1941,

-



"CONSIDERING, that the Sra, Isabel Orozco de Siciliani has sub-
nitted documents to the National Board of Primary Teachers'
Registry, requesting that her name be insecribed in the proper

category; and,
"CONSIDERING, that a study of the documents reveals that:

*(a) The religious situation of the Senora de Siciliani, accord-
ing to canon 2314 of the Code of Canon Law, deprives her of the
moral authority necessary for the educational misasion, accord-

ing to Article 35 of Decree 1135 of 19523 and,

"(b) According to canon 1099 of the Code of Canon Law, the
Senora is guilty of the offense mentioned in paragraph (e)
(concubinage), which Article 37 of the above-mentioned Decree
establishes as sufficient grounds for the exclusion from the
National Primary Teachers' Registry of those persons already

enrolled, and also for the denial of inscription to othersj
"BE IT RESOLVED:

"ARTICLE ONE., Inscription in the National Primary Teachers!'

Registry is hereby denied to Iaaqﬂa Orosco
de Siciliani because her religious condition deprives her of
the moral authority necessary for the educational mission, in

accordance with Articles 35 of Decree 1135 of 1952; and,

Oy



“ARTICLE TW0, A certified copy of this present Resolution

will be sent to the 0ffice of Public Education

0f the Department of Atlantico for its information,

*FOR COMMUNICATION, NOTIFICATION AND PUBLICATION,

"Given in Bogota, D.E., the 20th day of August of 1969,

.

\

4

\/
(signed) LUIS ALIJANDRO GUERRA. (Signed) FELIX M. CLAROS ROJAS,

SN

'l

'

"President of the National Board: "Secretary:

YwAPPROVED: The Minister of National Education:

Ly
e (signed) ABEL NARANJO VILLEGAS."

Decree 1135 of 1952, cited by the Resolution, regulates
the four categories of the National Primary Teachers' Registry,
Its Article 35 lists the reasons for which teachers may be ex-
cluded from the Registry, including "bad conduot™, Article 37
defines examples of bad conduct, including sub-paragraph (e),

"Concubinage,"

————
Appandix”fb!f Case two, EVANGELICAL CONFEDERATION OF COLOMBIA
L W

(CEDEC)

POLICE ABDUCT 3 CHILDREN FROM PROTESTANT SCHOOLs

TURN THEM OVER TO THEIR ROMAN CATHOLIC UNCLE

Archbibhop of Medellin ordered their seizure, Juvenile



Court Judge who issued warrant, refuses to permit father

to recover custody.

Jorge, Absalom and Miguel, minor children of Sr, Juan Osorio,
were seized by police while attending classes in the "Colon Pri-
mary School® of the Presbyterian Church in Medellin, April 4,
1960, They were taken to the home of their Roman Catholic uncle

where they have been held in confinement ever since,

Archbishop orders the seizure, Msgr, Tulio Botero, Roman

Catholic Archbishop of Medellin, ordered the children taken from
their father's care, On April 4th, Father Francisco Duque of
the Archdiocesan Tribunal, acting on express orders of the
Archbishop, sent the following decree to Sr, Arturo Tobon,

Judge of the Juvenile Court of Medellin:

— "Let the children Maria, Jorge, Absolom, and Miguel
Osorio be confined in the house of Sr, Rodolfo Osoirio
and under his care. Any objeetion to this order must
be resolved by the Ecclesiastical Tribunal of Medellin,
The civil authorities are requested to collaborate in

the execution of this decree."

Sr. Osorio, accompanied by his Pastor, the Rev. Antonio Welthy,
went at once to the Juvenile Court, The Judge, Sr., Arturo Tobon,

ordered Sr. Osorio to produce his marriage certificate and the



baptismal certificates of the children,

Later, when Sr. Osorio handed the Judge the Catholic baptismal
certificates, Sr. Tobon informed him that the detention had been
ordered by the Catholic Church, and that there was nothing he

could do about it.

On Friday, April 8th, Sr. Osorio again saw the Judge, thia
time accompanied by his lawyer., Sr. Tobon told them that he had
ordered the children seized and turned over to their uncle on

ordera of the Curia of the Archdiocese of Medellin,

Police aid refused, The Inspector of Police refuses to help

the father recover his children, "This is a delicate matter," he

sald, "The Church is behind it,"

Fifty-six year old Juan Osorio, a widower, was converted
three years ago. He attends the Presbyterian Church of Medellin,
where he has his children enrolled in Sunday Schoel, The uncle,
Sr. Rodolfo Osorio, is a practicing Roman Catholic who has bitter-

ly opposed his brother's conversion, - End,
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B -~ EVANGELICAL CONFEDERATION OF COLOMBIA

(cEDEC)

SEIZURE OF THE O0SORIO CHILDREN

EXPLAINED BY THE ARCHDIOCESE OF MEDELLIN

"THE CHURCH MAY TAKE CHILDREN AWAY FROM PARINTS

WHO DO NOT EDUCATE THEM IN THE CATHOLIC FAITH"

Action of Pope Pius IX cited as historical antecedent

MEDELLIN (ANTIOQUIA DEPARTMENT), — In an "official explanation"”
the Archdiocese of Medellin defends its seizure of Jorge, Absalom
and Miguel, minor children of Sr. Juan Osorio, last month, As
related in CEDEC Bulletin 61, Sr. Osorio had his children bap-
tized by the Catholic Church in their infancy. Three years ago
he was converted and became a Protestant Christian, le attends
the Presbyterian Church of Medellin, where he has his children

enrolled in Sunday School,

The statement by the Archdiocese was forwarded to the
Evangelical Confederation by the Roman Catholic Bishops' Council,
or Epidcopacy. It is signed by Father Francisco A Duque, the
ecclesiastical judge who ordered the 0Osorio children captured

and turned over to their uncle, In his 8-point defense, dated



April 22nd, Father Duque says:

IR R R R R R RN RN

\\"Thc ecclesiaastical judge based his decision to seize and

confine the children on the following points:

“1) The children Jorge Absalom and Miguel Osorio, received
the sacrament of baptism at the direct request of their father,
before he abandoned the Catholic faith and committed the crime

of heresy by joining a Protestant sect, ...

“2) The Church does not force anyone to receive the Sacra-
ment of Baptism nor to embrace the Catholic faith against his
will ... but if (baptism) is asked for voluntarily for oneself
or for the persons under one's care, it is administered with
the consequences which the act involves, among which the prin-

cipal one is the Catholie education of the one baptized,

"No one forceably obliged Sr, Juan de Jeaus Osorio to have
his children baptized., He did it of his own free will, thus
fulfilling onecof his dutieas as a Catholic, and acquiring at
the same time the most serious obligation of giving a Catholic

education to his children.

"3) Furthermore, by baptism man is constituted a member

of the Church of Christm with all the rights and obligations

/& ¢



of a Christian, ....

"This means that the above-mentioned children are subjects
of the Catholic Church and are under its jurisdiction in every-

thing related to their moral and religious education,

*4) The defection of the father from the Catholic faith and
his acceptance of a herctical Protestant secect does not in the
least modify the promise made by him before his crime, nor does

it nullify the jurisdiction which the Church has over his children.

"In a matter so serious as the Catholic education of chil-
dren, in which nothing less than eternal salvation is at stake,
responsibility may not be evaded by the capricious will of par-
ents, The responsibility binds them still; and if they do not

wish to fulfill it, then the Church, by virtue of the juriadictionm

which she has over both them and their children, may take them

from their care and turn them over to such persons as will give

them a Catholic education.% By this action misfortune may be
avoided and the influence which the apostate parent might exert

over his children may be counteracted,

"In a matter so serious evidence shows that Sr. Juan de Jesus

Osorio perverted his children, instructing them in a non-Catholic

# Italics not in the original, & h



religion,

"5) The educational right of the family is inviolable, but Y,

e mem' w = /}Z’LW
not despotic. On the one hand is the naturalf;hich parents &

have to educate their children and to have them with them,
while on the other hand is the supernatural right which the
Church has over its subjects (baptized persons) in order to
preserve their true faith, to protect them from the danger

of perversion, and to keep them from falling into false faith
or hereay, Which of the two rights ia to prevail? Clearly,

the supernatural right of the Church,

"His Holiness Pope Pius XI expressed himself in favor of this

view in his encyclical "Diwvini Illius Magistri":

"eve It does not follow from this that the educational
right of parents is absolute or despotic, It is in-
separably subordinate. to the ultimate end and to na-
turel and divine law, as Leo XIII declared in one of
his memorable encyclicals, "The Principal Duties of
Christian Citizens", where he sets forth thus in
resume the rights and duties of parents:; "By nature
parents have the right to bring up their children,

but with this duty understood: that the education

and instruction of the child contribute to the end

for which, by the grace of God, they have received



/73

the offspring ,.."

"6) The Church cannot renounce this jurisdictionjy it ecar-—
ries it out by divime right, because only to her and not te
others was it said in the person of the Apostles: "Go and teach
all nations" (Matthew 28:119), She has exercised it since her
foundation, in all times and placea, in spite of the persecution
of which she has been the object, whether by her unfaithful sons,

or by sccular powers,

“To pretend that the Church should not defend the Catholic
Faith, that she should cease from exercising her spiritual and
supernatural jurisdiction over her subjects, that she should
look unmoved upon their perversion, would be the same as demand-

ing that she stop being the Church (Encyclical above cited),

“7) Rights granted by the Concordat, Though it is true
that the educational right of the Church is not conditioned
by the Concordat's provisions, nevertheless, in the Concordat,
signed between the Holy See and our Republic of Colombia, it

was desired to make explicit recognition offiasuch rightss

"Art. 1) The Roman Catholic Apostolic Religion is
the religion of Colombiaj the Public Powers recog-
nized it as an essential element of the social power,

and they are bound to protect and enforce respect



for it and its ministers, leaving to it at the
sane tine the full enjoyment of its rights and

prerogatives,

"Art, 2) The Catholiec Church will enjoy complete
liberty and independence nf the civil power, and
consequently there shall be no intervention of
this power in the free exercise of its spiritual
authority and ecclesiastical jurisdiction, its
government and administration conforming to its

own laws,

"Art, 3) Canonical legislation is independent of
the civil law, and forms no part of it; but it
will be solemnly respected by the authorities

of the Republic,

"Art, 10 of the Additional Agreement to the Concor-
dat) to all sentences of competent ecclesiastical
courts the civil authority will grant its aid and
support, so that the (ecclesiastical) Judges may
enforce and execute the penalties and sentences
pronounced by them in the sphere of their compe-

tence.

l....ll.....‘....-.........l....'."..O...O...l".......'.......
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"8) An argument from history .... During the pontificate
of Pope PiuslX a child of Jewish parents was sick unto death,
He was secretly baptized by a Christian servant of the parents,
The child did not die, but recovered completely, and the matter
was made known to the competent ecclesiastical authority, When
the truth of the fact was established, Pope Pius IX, in order
that this baptized child might not be perverted but educated
in the Catholic Iaith, took him under his care, not permitting
him to live with his parents,. but égu;ating hin in a catechis-
tical school which hechad in-Bgme.”:Fn spite of the attacks of
the enemies of the‘phurch,lthe Hglgi}zther upheld the educatione

al right of the Church (Carras, Histoire de 1'Eglise, Vol. 41,

p. 532, "L'Affaire Mortara")."
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